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AI Lawyering: Reality and Future  

Adv. Sharath Chandupatla1 

Abstract  

With the advent of technological advancements, Artificial Intelligence (AI) has 

been on the way to replace humans in various jobs. One such profession could be is 

lawyering. This is not future, but a reality considering there are AI robots already in 

place to do lawyer work. ROSS, sometimes referred to as the “robot” lawyer, offers Al 

driven research to legal practitioners. A slew of other AI vendors also provide services 

including legal research, contract review, litigation strategy, litigation funding decisions, 

e-discovery, and jury selection. `The use of services provided by these vendors are slowly 

gaining acceptance in the legal community. An automated bot DoNotPay developed by 

a British teenager has already represented thousands of individuals who have 

successfully contested their traffic tickets.  

 

In light of this development, it is important to analyze the scope of current laws 

to see whether an AI robot be completely replacing a lawyer. At the same time, it is also 

very essential to examine the possibility of AI robots to follow legal ethics. The author, 

through this paper, intends to argue that the however sophisticated an AI robot is made, 

with the current development, there will still be a need for humans to be lawyers and AIs 

cannot replace humans completely. 

 

The development of full artificial intelligence could spell the end of the human 

race….it would take off on its own, and re-design itself at an ever-increasing rate. 

Humans, who are limited by slow biological evolution, couldn’t compete, and would be 

superseded. - Stephen Hawking2 

 

It seems probable that once the machine thinking method had started, it would 

not take long to outstrip our feeble powers… they would be able to converse with each 

other to sharpen their wits. At some stage, therefore, we should have to expect the 

machines to take control. - Alan Turing3 

                                                           
1 Advocate, Telangana High Court 
 
2 Sameer Balangur, ‘Ten Famous Quotes about Artificial Intelligence’, Analytics India Mag 
<https://analyticsindiamag.com/ten-famous-quotes-about-artificial-intelligence/> accessed 28 May 
2021 
 
3Id 
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I. Introduction 

There has been an immense development in the field of technology in recent 

times. A lot of discussions and debates are ongoing with respect to these 

technological advancements. A very important discussion to consider is the way in 

which these technologies can and will change the course of law, be it application of 

law to the technology or application of technology to the law. The author intends to 

discuss the latter aspect and address in this regard specific technology, i.e. Artificial 

Intelligence [herein after “AI”]. The author seeks to explore the usage of AI in the legal 

field and the effect on the legal fraternity. Questions such as whether AI will rob 

lawyers and judges of their jobs, whether AI is a worthy enough replacement for 

human beings to perform such functions, whether AI is capable of following the 

ethical standards set in the various, specific jurisdictions, etc. shall be deliberated. 

 

In furtherance of the same, Part II of the article shall first explain what exactly 

constitutes an AI and how to identify one. It would also comprise of a comparative 

analysis of the reliance of different countries on AI to understand how developed this 

technology is across the world. Part III shall deal with in-depth case studies of some of 

the famous AI technologies which have already been commissioned to lawyers and 

judges’ functions. Part IV shall analyze the potential jobs that AI can target in the legal 

field and whether a fully AI run legal system is the future. Part V shall discuss whether 

such AIs are capable of meeting and maintaining ethical standards set for the lawyers, 

which includes a cross jurisdictional analysis of the ethical standards set by different 

countries. Part VI concludes the paper with the author’s opinion on the effect the AI is 

going to have on the legal profession drawing insights from all the previous sections. 

 

The research adopts a doctrinal approach in attempting to understand the 

technology and attempts to make a comparative, systematic and critical evaluation. 

For this purpose, the author predominantly chose secondary sources of various 

research papers and opinions written by legal experts. The author also relied on 

various videos to help a reader understand the technology in a better sense by 

referring to visual representation. Primary sources such as statutes and conventions 

have also been cited wherever it deemed necessary. 
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II. Understanding AI 

There is a tendency for everyone to be confused between a normal machine 

and an AI. For this purpose, first we have to understand what is AI and what 

constitutes AI. While AI is also a kind of machine, the difference between a normal 

machine and AI is the intelligence. An AI machine performs cognitive functions similar 

to a human mind, such as learning and problem solving.4A more elaborate definition 

characterizes AI as “a system's ability to correctly interpret external data, to learn from 

such data, and to use those learning to achieve specific goals and tasks through flexible 

adaptation.”5 Simply put, AI is the capability of a machine to imitate intelligent 

behavior.6It is an umbrella term that refers to information systems inspired by 

biological systems, and encompasses multiple technologies including machine 

learning, deep learning, computer vision, natural language processing (“NLP”), 

machine reasoning, and strong AI.7 

 

There are various tests devolved by scientists to identify a machine as one 

with AI. One such famous test is the ‘Turing Test’, developed by Alan Turing. According 

to the test, a machine is said to think if a human could not distinguish the machine 

from another human being while having a conversation.8 It involves a human being 

asking questions via a computer terminal to two other entities, one being another 

human and the other a machine. If the judge fails to distinguish between the machine 

and the human based on those answers, the machine is said to have passed the test 

and constitute AI.9 Roger C. Schank, in a 1987 paper laid down five attributes one 

would expect an intelligent entity to have: (i) Communication, (ii) Internal knowledge, 

(iii) External knowledge,(iv) Goal-driven behavior, and (v) Creativity.10 

                                                           
4 B.J. Copeland, ‘Artificial Intelligence’Britannica,<https://www.britannica.com/technology/artificial-
intelligence>accessed 31 December 2021 
 
5 Andreas Kaplan & Michael Haenlein Kaplan, ‘Siri, Siri, in my hand: Who's the fairest in the land? On 
the interpretations, illustrations, and implications of artificial intelligence’, 62 Business Horizons 1, 
(2018) 1 
 
6 N.P. Padhy, ‘Artificial Intelligence and Intelligent Systems’ (2005) 3 
 
7 Copeland, Supra Note 3 
 
8 Graham Oppy & David Dowe, ‘The Turing Test’, (The Stanford Encyclopedia of Philosophy, April 09, 
2003)<https://plato.stanford.edu/entries/turing-test/> accessed 28 May 2021 
 
9 Merrill Lynch, ‘The Year Ahead: Artificial Intelligence and the Rise of the Machines’(2016) 1 
 
10 Roger C. Schank, ‘What is AI, anyway?’ (1987)8 AI Magazine59, 60 

https://www.britannica.com/technology/artificial-intelligence
https://www.britannica.com/technology/artificial-intelligence
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While the history of AI dates way back to the 1940s,11 its usage in daily life and 

accessibility to the common public has only been prevalent in the recent times with 

software such as Siri,12 Cortana,13 Alexa,14 etc. Such software acts only as an assistant at 

best but the development of AI has gone beyond assuming the place of a mere 

personal assistant. In 1997, an IBM supercomputer called the Deep Blue beat the then 

world chess champion at a rematch after it was defeated in their first match. The 

reason for the computer to win the rematch is that the computer learnt the way its 

opponent plays, predicted his next moves, approached the match with new strategy 

and defeated him.15 AIs have also become capable of artistic creations such as 

painting,16 story writing,17 music,18 etc. There is also an ongoing debate as to whether 

intellectual property rights are to be given to these AIs for such creations.  

 

The investment in the AI industry has risen in the recent times. Companies, 

particularly from software and information technology services industries, are 

investing heavily in artificial intelligence. At the same time, AI-focused startups have 

been gaining momentum and attention from investors, with the funding of AI-startup 

companies nearly increasing by fivefold from 2015 to 2018.19 AI technologies are 

                                                                                                                                                         
 
11 Stuart J. Russell & Peter Norvig, ‘Artificial Intelligence: A Modern Approach’ (3rd ed. 2009) 
 
12 Siri does more than ever. Even before you ask’, Apple <https://www.apple.com/in/siri/>accessed 28 
May 2021 
 
13 ‘Cortana’, Microsoft <https://www.microsoft.com/en-us/cortana>accessed 28 May 2021  
 
14 ‘What is Alexa?’ Amazon Alexa <https://www.alexa.com/>accessed 28 May 2021  
 
15 ‘Deep Blue’, IBM  <https://www.ibm.com/ibm/history/ibm100/us/en/icons/deepblue/>accessed 
28 May 2021 
 
16 Sarthak Ray, ‘Creativity and the art of artificial imagination’, Financial Express 24 February 2016 
<http://www.financialexpress.com/industry/companies/creativity-and-the-art-of-artificial-
imagination/215251/>accessed 30 December 2021 
 
17 Jacob Brogan, ‘An A. I. Competed for a literary prize, but humans still did the real work’, (Slate, 25 
March 2016 
<http://www.slate.com/blogs/future_tense/2016/03/25/a_i_written_novel_competes_for_japanese_li
terary_award_but_humans_are_doing.html>accessed 30 December 2021 
 
18 Mathew Braga, ‘The Verbasizer was David Bowie’s 1995 Lyric-Writing Mac App’, (Vice, 12 January 
2016 <http://motherboard.vice.com/read/the-verbasizer-was-davidbowies-1995-lyric-writing-mac-
app>accessed 30 December 2021 
 
19 Shahong Liu, ‘Artificial Intelligence (AI) worldwide - Statistics & Facts’, Statista 13 March 2021,  
<https://www.statista.com/topics/3104/artificial-intelligence-ai-
worldwide/#dossierSummary__chapter6>accessed 30 December 2021 

https://www.apple.com/in/siri/
https://www.microsoft.com/en-us/cortana
https://www.alexa.com/
https://www.ibm.com/ibm/history/ibm100/us/en/icons/deepblue/
http://www.financialexpress.com/industry/companies/creativity-and-the-art-of-artificial-imagination/215251/
http://www.financialexpress.com/industry/companies/creativity-and-the-art-of-artificial-imagination/215251/
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forecast to add US$15 trillion to the global economy by 2030.20As per a survey 

conducted in 2018, the USA leads the world by a huge margin in developing the AI as 

it had around 2000 AI companies.21 It is followed by China, UK, Canada and India.22 It 

has become difficult to avoid the AI industry. AI technology taking over the world is 

not a question of how anymore, it is when. AI is inevitable. 

III. Lawyer AIs 

The author, in this section, shall discuss in detail some of the famous AI 

technologies currently in use that provide legal services in a variety of ways. 

 

A. ROSS : ROSS Intelligence is built on IBM’s Watson Supercomputer and it is often 

referred to as its “son”.23 It is a legal research service which is intended to help the pro 

bono lawyers with legal research work,24 which is usually done by a junior associate. 

Andrew Arruda, one of the two creators of this software, has expressed his concerns 

over the resources available to pro bono lawyers who usually defend the poorer 

section of society. The intention behind this software was to help such lawyers to 

defend their clients in a better manner and help serve justice.25 

The program continues to advance its legal research and writing skills in the 

areas of bankruptcy and intellectual property law.26 ROSS understands natural 

                                                                                                                                                         
 
20 Hannah Miller & Richard Stirling, ‘Government Artificial Intelligence Readiness 
Index 2019’, Oxford Insights, December 2019<https://www.oxfordinsights.com/ai-readiness2019> 
accessed 28 May 2021 
 
21 Shahong Liu, ‘Number of Artificial Intelligence (AI) companies worldwide as of June 2018, by 
country’, Statista 2 March 2021 <https://www.statista.com/statistics/941054/number-of-ai-
companies-worldwide-by-country/>accessed 30 December 2021 
 
22 Id. 
 
23 Sharon D. Nelson & John W. Simek, ‘Are Alexa and Her Friends Safe to Use in Your Law Office?  
The Pros and Cons of Personal Assistants’, (Sensei Enterprises, 2017) <https://senseient.com/wp-
content/uploads/Alexa-and-other-PDAs.pdf> accessed 28 May 2021 
 
24 TED Institute, The world’s first legal AI assistant| Andrew Arruda| TED Institute, 21 December  
2016, <https://www.youtube.com/watch?v=wwbr0fombFs>accessed30 December 2021 
 
25 Id. 
 
26 Sharon D. Nelson & John W. Simek, ‘Are Alexa and Her Friends Safe to Use in Your Law Office? 
The Pros and Cons of Personal Assistants’, (Sensei Enterprises, 2017) <https://senseient.com/wp-
content/uploads/Alexa-and-other-PDAs.pdf> accessed 28 May 2021 
 

https://www.statista.com/statistics/941054/number-of-ai-companies-worldwide-by-country/
https://www.statista.com/statistics/941054/number-of-ai-companies-worldwide-by-country/
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language, so it can be asked a question using normal speech.27 At present, at least ten 

large law firms have invested in ROSS.28 One attorney has gone so far as to proclaim 

ROSS's legal skills to be indecipherable from those of a young associate.29 

 

ROSS performs a wide range of activities. One of the key features is the 

question based search.30 The difference between a software such as Westlaw or the 

Indian Manupatra and ROSS Intelligence is that, while the former one conducts a 

search based on the keywords fed to them on their search engine, the latter searches 

based on questions posed to it.31 For example, to know what is the prerequisite criteria 

to impose Section 144 of the Criminal Procedure Code, we search with keywords like 

Section 144, etc. on Manupatra. On ROSS, a direct question can be posed and it 

fetches the results including relevant case laws and statutes. This reduces the burden 

on the lawyers to research for specific propositions. Other features include document 

analyzing, case treatments, finding similar language, etc.32 ROSS also monitors the law 

and updates us with the new court decisions that could potentially affect one’s case.33 

 

ROSS has gained the attention of the USA’s leading law firms because of its 

ability to help save time and money.34 The system has been saving lawyers an 

estimated twenty to thirty hours per case.35 This is one of the AIs that can easily lead 

                                                           
27 Julie Sobowale, ‘How Artificial Intelligence is Transforming the Legal Profession’, ABA Journal 1 
April 2016 <http://www.abajournal.com/magazine/article/how-artificial_intelligence is transforming-
the-legal-profession> 
 
28 Id 
 
29 Gina Passarella, ‘Salazar Jackson Enters World of AI With ROSS Intelligence’, (Law.com, 4 
November 2016 <http://www.law.com/dailybusinessreview/almID/1202771616534/>accessed 30 
December 2021 

30 ‘Legal Research Software made for fast and in-depth research’, ROSS Intelligence 
<https://www.rossintelligence.com/features>accessed 28 May 2021 
 
31 Id 
 
32 Id 
 
33 Matthew Griffin, ‘Meet ROSS, the world’s first AI lawyer’,11 July 2016 Institute 311 
<https://www.311institute.com/meet-ross-the-worlds-first-ai-lawyer/>accessed 30 December 2021 
 
34 ROSS Intelligence Home Page, <http://www.ROSSintelligence.com>accessed 28 May 2021 
 

35 Dan Mangan, ‘Lawyers Could Be the Next Profession To Be Replaced by Computers’, CNBC, 17 
February 2017 <http://www.cnbc.com/2017/02/17/lawyers-could-bereplaced-by-artificial-
intelligence.html>accessed 30 December 2021 

https://www.rossintelligence.com/features
http://www.rossintelligence.com/
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to a lot of lawyers losing their jobs. Majority of the employees at a law firm constitutes 

young, junior associates who are primarily assigned the due diligence and research 

work. However, Arruda stated that instead of replacing lawyers, AI lawyers such as 

ROSS will only help enhance lawyers’ capabilities.36 

 

B. DoNotPay 

DoNotPay is a chat box bot which offers legal services.37 It was founded by a 

British-American entrepreneur Joshua Browder.38 It was originally created to contest 

the parking tickets but it has currently expanded its scope of services to many other 

areas such as helping asylum seekers.39 It usually poses a series of standard questions 

and offers advice to its client for free.40 For example, if a client is agitated by a wrong 

parking ticket, the app asks you questions like if there is a no parking sign displayed at 

the place, what is the position of the car which has been parked, whether one has 

followed proper rules of parking, etc. After the session ends, the app drafts a 

document to challenge the parking ticket and provides it to the client.  

 

This document will be in compliance with the rules of the court drafting and is 

ready to be submitted in the court.41 While it helps its clients to sue anyone in this 

manner, it has not come to a stage where the bot can represent its client in the court. 

It only provides the documents and the clients still have to represent themselves in the 

court.42 One of the famous cases in which DoNotPay enabled a class of people to sue 

                                                           
36 Cecille De Jesus, ‘AI Lawyer “Ross” Has Been Hired by Its First Official Law Firm’, Futurism, 11 
May 2016 <http://futurism.com/artificially-intelligent-lawyer-ROSS-hired-firstofficial-law-
firm/>accessed 30 December 2021 
 
37 DoNotPay Home Page, <https://donotpay.com/>accessed 28 May 2021 
 
38 Jon Porter, Robot lawyer DoNotPay now lets you ‘sue anyone’ via an app, The Verge 10 October 
2018 
<https://www.theverge.com/2018/10/10/17959874/donotpay-do-not-pay-robot-lawyer-ios-app-
joshua-browder> 
 
39 VICE News, ‘The Robot Lawyer that can get you out of parking 
tickets’,<https://www.youtube.com/watch?v=4ywSt641A58.>accessed 3 November 2016 
 
40 Id 
 
41 ReasonTV, ‘Meet the Robot Lawyer fighting fines, fees and red 
tape’,<https://www.youtube.com/watch?v=xbXM-aNRNlY.>accessed 20September 2018 
 
42 This Week in Startups, E1007 DoNotPay CEO Josh Browder built an AI robot lawyer to help 
consumers fight back for $3/month, YouTube  
<https://www.youtube.com/watch?v=MiTB1ics1KY.>accessed 6 December 2019 

https://donotpay.com/
https://www.theverge.com/2018/10/10/17959874/donotpay-do-not-pay-robot-lawyer-ios-app-joshua-browder
https://www.theverge.com/2018/10/10/17959874/donotpay-do-not-pay-robot-lawyer-ios-app-joshua-browder
https://www.youtube.com/watch?v=4ywSt641A58
https://www.youtube.com/watch?v=xbXM-aNRNlY
https://www.youtube.com/watch?v=MiTB1ics1KY
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a big company is the case of Equifax.43 Equifax is a consumer credit reporting company 

and a breach in its databases affected almost 150 million people in the United States, 

up to 44 million British citizens, and 12,000 Canadians.44DoNotPay helped plenty of 

Plaintiffs to join the class action suit against this company and helped them file a case 

in small claims court.45 A lot of claims have been successful and several Plaintiffs 

reported that they received adequate compensation from Equifax.46 

 

DoNotPay is the most successful robot lawyer among the masses as it helps 

the common man directly, unlike ROSS which helps lawyers in doing their research. 

This software poses a serious threat to the lawyers’ profession as it provides free legal 

services to the common people by drafting documents, essentially deleting the middle 

man between the court and the people. 

 

C. Lex Machina 

While ROSS is a research assistant and DoNotPay is a legal suggestive bot, Lex 

Machina acts as a catalog of legal data derived from court cases and documents.47 It 

provides the data with a searchable tool that the clients can access.  It specifically 

focuses on IPR law and also anti-trust cases. Lawyers can use the information to learn 

more about judges, examine client histories, and predict potential case outcomes by 

searching for similar patents cases and outcomes.48 

 

                                                           
43 Shannon Liao, Chat bot lets you sue Equifax for up to $25,000 without a lawyer, The Verge 
accessed11 September 2017 
<https://www.theverge.com/2017/9/11/16290730/equifax-chatbots-ai-joshua-browder-security-
breach>accessed 31 December 2021 
 
44 Suing Equfax, DoNotPay<https://donotpay.com/learn/suing-equifax/>accessed 28 May 2021  
 
45 Id 
 
46 Christian Haigh, ‘I won $8,000 from Equifax in Small Claims Court. Here’s how you can, too’, 
(Medium.com, 24 January 2018) <https://blog.legalist.com/i-won-8-000-from-equifax-in-small-claims-
court-heres-how-you-can-too-f0ce6925c079>accessed 30 December 2021 
 
47 About Lex Machina, LexisNexis <http://help.lexisnexis.com/tabula-rasa/newlexis/lexmachina_cpt-
concept?lbu=US&locale=en_US&audience=all,res,cb,lps,med,vsa,tax,lpa,icw,blink,bcheck,pub,urlapi>ac
cessed 28 May 2021  
 
48 Brian Benton, ‘Lex Machina: 'Law Machine' Helps Lawyers Predict Case Outcome’s, Patch, 29July 
2012 
<https://patch.com/california/paloalto/lex-machina-a-law-machine-that-helps-lawyers-predict-
7091607ea1>accessed 30 December 2021 

https://www.theverge.com/2017/9/11/16290730/equifax-chatbots-ai-joshua-browder-security-breach
https://www.theverge.com/2017/9/11/16290730/equifax-chatbots-ai-joshua-browder-security-breach
https://donotpay.com/learn/suing-equifax/
http://help.lexisnexis.com/tabula-rasa/newlexis/lexmachina_cpt-concept?lbu=US&locale=en_US&audience=all,res,cb,lps,med,vsa,tax,lpa,icw,blink,bcheck,pub,urlapi
http://help.lexisnexis.com/tabula-rasa/newlexis/lexmachina_cpt-concept?lbu=US&locale=en_US&audience=all,res,cb,lps,med,vsa,tax,lpa,icw,blink,bcheck,pub,urlapi
https://patch.com/california/paloalto/lex-machina-a-law-machine-that-helps-lawyers-predict-7091607ea1
https://patch.com/california/paloalto/lex-machina-a-law-machine-that-helps-lawyers-predict-7091607ea1
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Lex Machina initially started as a project at Stanford University in 2006, which 

was later bought by Lexis Nexis.49 The software is provided to law firms and lawyers to 

help them provide better IPR services to their clients.50 Experts say that it takes less 

than 60 minutes to build a solid picture of a new case using its analytics.51 

 

While Lex Machina is also a threat to the legal profession, it is most likely to 

effect the low skilled lawyers in the hierarchy of a firm. In the author’s opinion, Lex 

Machinais advantageous as it increases lawyers’ efficiency in delivering the work. 

IV. Effect on the Legal Profession 

As stated earlier, the aim of this paper is analyze the application of 

technology, specifically AI, to law. We have discussed what constitutes AI and some of 

the famous software in this field. This part aims to study the effect of the above 

discussed software and technology on various kinds of jobs in the legal profession. For 

this purpose, the author classifies legal professional jobs into two fields: practitioners 

of law and administrators of law. 

A. Practitioners of Law 

Lawyers are the primary constituent of practitioners of law. They perform a 

wide range of activities such as client counseling, representing clients in court, drafting 

documents, and more.52 The question here is, to what extent can these activities be 

taken over by AI?53 

 

There are various lawyers’ activities that can be performed by AI. Currently, 

however, they are restricted to document review, prediction of the outcome of a case, 

evidence discovery, and drafting. In a corporate transaction, there are typically 

                                                           
49 Lex Machina, Wikipedia The Free Encyclopedia 
<https://en.wikipedia.org/wiki/Lex_Machina#Services> 
 
50 <https://www.lexisnexisip.com/products/lexisnexis-lex-machina/>accessed 28 May 2021 
 
51 ‘Lex Machina: using legal analytics to help lawyers win business and cases’, (Relx,} 
<https://www.relx.com/our-business/our-stories/lex-machina-using-legal-analytics> accessed on 28 
May 2021 
 
52 ‘Prelaw—What Do Lawyers Do?’, NALP <https://www.nalp.org/what_do_lawyers_do>accessed 28 
May 2021 
 
53 ‘Demystifying Artificial Intelligence (AI)’, Thomson Reuters 
<https://legal.thomsonreuters.com/en/insights/white-papers/demystifying-ai>accessed 28 May 2021 

https://en.wikipedia.org/wiki/Lex_Machina#Services
https://www.lexisnexisip.com/products/lexisnexis-lex-machina/
https://www.nalp.org/what_do_lawyers_do
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hundreds of documents involved which are created or exchanged between the parties. 

Lawyers are expected to review these documents for every transaction that takes 

place. There are AIs that can perform this function and lower the burden on the 

lawyers. However, these tasks are done by the AI machines with algorithms in place 

where keywords are fed by humans. It bases its process on information which is 

already available and documents which are drafted in a standard form or format. It is 

still the humans who have to check for any documents which are unconventional as 

the machines are not taught to read and review such documents. For instance, there 

are new kinds of contracts in the recent times, such as click wrap and shrink wrap 

contracts, or terms and conditions of usage of a new technology. An AI who is not fed 

with such data cannot review such documents. Hence, there will still be a need for 

lawyers to perform such tasks. However, it is unwise to ignore the power of an AI 

which can perform such tasks when there are millions of documents, in a very short 

time which is beyond human capabilities.54 

 

When a case is filed of such transactions which involve plenty of documents, it 

is also important to discover the relevant documents for the case. Again, an AI can 

perform the task of e-discovery to ascertain if a document is relevant or not. More 

recently, these predictive-coding technologies have employed AI techniques, such as 

machine learning and knowledge representation, to help automate this activity.55 AIs 

help only to filter out the irrelevant documents using patterns, keywords and 

heuristics.56 However, it is the human lawyers who have a final say if a document is 

relevant or not for a particular case. 

 

Client counseling forms a very important part of being a lawyer. Because with 

the right questions and enquiry into the case of your client, a case can be turned 

completely. Leaving a small piece of information can create catastrophe and destroy a 

case. DoNotPay currently performs this task but it is a very standard procedure and 

questions depending upon the cases. The cases which it deals with normally, do not 

involve many facts for consideration. However, majority of cases are not so simple and 

standard. While an AI can be developed in this regard, technology has not advanced 

                                                           
54 Charles Yablon & Nick Landsman-Roos, ‘Predictive Coding: Emerging Questions and Concerns’, 64 
S.C. L. REV. 633, 634, 637 (2013) 
 
55 Id 
 
56 Id 
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to that level yet. Another important aspect of client counseling is the assurance a 

human lawyer gives his/her client.  

 

The trust which the lawyer tries to establish with the client and assure them 

with certain things has a human touch with the emotions involved. An AI cannot 

emotionally console a client assuring them to win the case and not worry. At best, it 

can analyze the data of similar cases and offer a prediction for the success rate of the 

case. Hence, human lawyers are needed for client counseling and it is unlikely that an 

AI can replace humans in this regard. 

 

The most important part of lawyering is the ability to represent one’s clients in 

the court of law. Currently, there is no provision for AI to appear before any court of 

law. In India, the Advocates Act, 1961 is applicable for anyone to appear in a court. For 

this purpose, the whole Act indicates a person to be a human and not any other.57  

 

In the USA, there are different bar eligibilities for different states. Neither of 

them also indicates that an AI can be eligible to represent a client in the court. For 

instance, the New York Bar mandates a person to have a certain age and have 

completed a certain degree to be eligible to apply for the Bar.58 In the UK, a person 

has to mandatorily take up either Bar Professional Training Course or the Legal 

Practice Course to be eligible as a Barrister or a Solicitor respectively.59  

 

Likewise, in every country there is a requirement laid down which necessarily 

indicates that only a human being can be eligible to take up the bar exam. The 

qualification in this exam in turn is necessary to qualify to be a lawyer and appear in a 

court of law. It is also to be noted that only one robot has been conferred with 

personhood,60 and no other developments have been made in this regard.  

                                                           
57 Advocates Act, 1961, No. 25, Acts of Parliament, 1961 (India) at 2(a), 2(h), 2(i) 
 
58 The New York State Board of Law Examiners, ‘Rules of the Court’, 
<https://www.nybarexam.org/Rules/Rules.htm#520.1> accessed 30 May 2021 
 
59 ILEx Chartered Institute of Legal Executives, LPC and BPTC Graduates, 
<https://web.archive.org/web/20180925142204/><https://www.cilexcareers.org.uk/qualifications/la
w-graduates/chartered-legal-execs/lpc-and-bptc-graduates>accessed 30 May 2021 
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rights-detriot-become-human-hanson-robotics>accessed30 December 2021 
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Countries are also reluctant to confer IPR rights on the creative works of AI.61 

So as of now, this is a task in which AIs cannot replace humans to any extent. 

B. Administrators of Law 

Another set of people who form part of the legal profession is administrators 

of law, i.e. judges. In China smart internet courts have already started working where 

AI judges decide cases.62 Further, it is also relevant to discuss the effect of AI on judges 

because it is currently in vogue in the United States for the judges to use algorithms to 

assess certain factors.63 For example, when a judge is deciding whether to release a 

criminal defendant on bail pending trial, often she must make a risk assessment as to 

the danger of the defendant in terms of flight or reoffending.64 Today, judges are 

increasingly using software systems that employ AI to provide a score that attempts to 

quantify a defendant’s risk of reoffending.65 Software such as COMPAS typically 

provides a score on the basis of the all the factors provided from the case, which then 

assesses and gives a score. On the basis of this score, a judge decides the sentencing. 

While the judges are not bound by this score, it causes prejudice while sentencing and 

does not deliver proper justice to the convict.66 

 

There are multiple other reasons that the score may not be reliable because 

not everything is a calculation and assessment of facts to ascertain future. For instance, 

                                                           
61 Aditya Gupta, ‘From ‘who’ to ‘what’: Proposed Paradigm shift in Patent Law’, NUALS LAW JOURNAL 
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Nos. 3:17-cv-04006-JST (N.D. Cal. 21 February 2018); Naruto v. Slater, F.3d (9th Cir. 23 April 2018); 
Ward v. Atl. Coast Line R. Co., 362 U.S. 396, 400 (1960) 
 
62 Santosh Paul, ‘Will Artificial Intelligence replace Judging?’, (BAR &BENCH, 28 May2021), 
<https://www.barandbench.com/columns/is-artificial-intelligence-replacing-judging>accessed 30 
December 2021 
 
63 Danielle Kehl et al., ‘Algorithms in the Criminal Justice System: Assessing the Use of Risk 
Assessments in Sentencing’, BERKMAN KLEIN CENTER FOR INTERNET & SOCIETY, HLS (2017), 
<http://nrs.harvard.edu/urn-3:HUL.InstRepos:33746041.> 
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66 Joe Palazzolo, ‘Wisconsin Supreme Court to Rule on Predictive Algorithms Used in 
Sentencing’,(WALL ST. J., 5 June 2016), <http://www.wsj.com/articles/wisconsinsupreme-court-to-
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in the US, statistics are not in favor of black people committing crimes. While this 

becomes a fact for the AI to consider, that does not mean every black person is the 

same and deserves the same fate as every other black person.67 There is a thin line 

between statistics and prejudice. The author is of the opinion that AIs that use 

statistics can cause prejudice to the judges while sentencing.  

 

While the above discussed software is only restricted to sentencing in criminal 

cases, the real question is whether AI is capable of replacing judges altogether in the 

future? The author opines that they cannot for the simple reason that they are not 

humans. One important job of a judge is to evolve the law through precedents. 

Philosophy is one area in which AI cannot replace.68  

 

An AI might be able to follow a philosophy and decide cases, but it cannot 

formulate one by itself. The concepts like state and sovereignty of a state cannot be 

possibly be created by AIs.69 We would not have theories of justice if not for the great 

philosophers who have evolved the criminal justice system over time immemorial.70 

We could not have imagined to use the concepts of basic structure doctrine or 

constitutional morality, etc. if not for the human judges who formed them. These are 

certain aspects in which AI cannot replace humans. Citing the above examples, the 

author concludes that AIs cannot completely take over and replace humans to be 

judges. However, since the COVID pandemic, technologically advanced countries like 

the USA, the UK, Singapore Taiwan are trying to commence courts with AI seated as a 

judge, like China.71 

V. Legal Ethics by AI 

As discussed above, there are certain fields of work in which AI can replace 

humans as lawyers. In this section, the author intends to examine the extent to which 

AIs can be legally ethical while performing those tasks. This section is a futuristic 

analysis as there are not set of ethical guidelines laid down as of today. For this 

                                                           
67 Harry Surden, ‘Artificial Intelligence and Law: An Overview’, 35(4) GEORGIA STATE UNIVERSITY 
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68 Id 
 
69 Anthony D’Amato, ‘Can/Should Computers Replace Judges?’, 11 GA. L. REV. 1277, 1300–01 (1977) 
 
70 Surden, supra note 66 
 
71 Paul, supra note 61 
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purpose, the author intends to cover all the relevant ethical standards set by different 

countries and study if AIs could possibly adhere to them. 

A. Attorney-Client Privilege 

It is the duty of the lawyer to maintain Attorney-Client Privilege by not 

disclosing anything spoken in confidence which is detrimental to the client.72 It is 

embedded in ethical guidelines in almost every country73 and is a common feature of 

any legal system.74 This privilege is one of great importance to the client because it is 

the only way a client can trust his lawyer to represent him/her in a court of law. 

However, when AI acts as a lawyer, there is a possibility that the system may be 

hacked, thus compromising this privilege of the client. There are no rules set out by 

any Bar Association in this regard. However, the American Bar Association in one of its 

opinion papers, has mentioned the issue of using smartphones in passing.75  

 

The ABA’s Opinion states that a lawyer’s effort should be reasonable in the 

circumstances in protecting the client’s information.76 It provides for seven 

considerations to assist in determining whether a lawyer's efforts are reasonable in the 

circumstances and therefore in compliance with ABA’s Rules 1.1 Competence, 

1.6Confidentiality, 4.4 Respect for Rights of Others, 5.1 Supervisory Lawyer, and 5.3 

Supervision of Non-lawyers.77The seven considerations are the following: (1) the 

nature of the threat; (2) how client confidential information is transmitted and stored; 

(3) the use of reasonable electronic security measures; (4) how electronic 

                                                           
72 The Bar Council of India, Rules on Professional Standards, 
<http://www.barcouncilofindia.org/about/professional-standards/rules-on-professional-
standards/>accessed 30 May 2021 
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74 American Bar Association, ‘Text of the Model Rules of Professional Conduct’, ABA (2019), 
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communication should be protected; (5) the need to label client information as 

privileged and confidential; (6) the need to train lawyers and non-lawyer assistants in 

technology and cyber security; and (7) the need to conduct due diligence on vendors 

who provide technology services.78 It is high time that all the jurisdictions come up 

with solid guidelines in this regard, at least for the usage of smart phones and 

computers in which record is stored. However, with the rise in the usage of AI in the 

legal field and the vulnerability of AI to be hacked, though far-fetched in the current 

scenario, guidelines are necessary similar to ABA’s above stated Rules. 

B. Independence 

Council of Bars and Law Societies of Europe (CCBE), European Union’s body of 

lawyers, in its general principles of professional code of conduct has insisted that a 

lawyer should act independently, not subject to any third party’s influence upon 

them.79 It notes the importance of having absolute independence so as to not 

compromise in representing one’s own client, especially such as may arise from his or 

her personal interests or external pressure.80 

 

There is a high possibility of someone feeding incorrect information and 

misleading the AI while representing a client, which may compromise of the 

independence of the AI lawyer. 

C. Full and Frank Disclosure to the Client 

Lawyer’s duties also call for disclosing full and frank opinion and information 

to the client.81 This principle is laid down by ABA as well.82 It is the discretionary 
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decision of the lawyer to disclose to what extent of information can be disclosed to 

the client. However, in case of an AI, settings of honesty will already be predetermined 

and if the settings do not seek a higher percentage of honesty, AI cannot follow this 

ethical principle. 

D. Trust and Loyalty 

Being loyal to one’s own client and establishing trust is very important. 

Without establishing trust, it is very difficult to move forward and work together. The 

principle is embedded in almost all the jurisdictions’ ethical codes.83 However, as 

mentioned earlier, an AI cannot establish trust with its client like a human lawyer 

would, as it involves emotional assurances and the like. The best an AI could do is 

provide to the client with numbers and analysis but not any assuring words, which 

aggrieved person would be expecting. While this may not be a complete ethical 

violation, this is an important factor to be considered. 

 

Hence, the possibility of AIs following complete ethical principles and 

standards set by various authorities seem to be less, but not impossible. In the 

author’s opinion, a properly built AI can follow all the rules and regulations and stick 

by them. Engineers are also working on giving emotions to the AI which makes an AI 

no less than a human. With cognitive functions and added emotions, it will eventually 

be a perfect replacement for a human being. 
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<https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_prof
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Conclusion 

The AI revolution is poised to hit people across a wide spectrum of jobs. 

Accountants, mortgage originators, management consultants, financial planners, 

paralegals, and sports journalists are already competing with some form of artificial 

intelligence or, if not, will soon.84 Cynics might say it is precisely because these more 

high-end jobs are on the line that we are finally talking about this, and they may be 

right. But AI will also hurt shelf stackers, office cleaners, restaurant workers, and taxi 

drivers. Based on the tasks they perform, a McKinsey report85 concludes that 45 

percent of jobs in the US are at risk of being automated, and the OECD estimates that 

46 percent of the workers in OECD countries are in occupations at high risk of being 

either replaced or fundamentally transformed.86 

 

Norbert Wiener, a prominent mathematician and philosopher, envisioned a 

future society in which machines would play a prominent role in “messages and 

communication facilities.”87 We are indeed currently living in a society with machines, 

especially smartphones, being the primary source of communication. Wiener’s neutral 

statement about the growing impact of machines must now be infused with ethical 

and goal oriented understanding.88 While AI today is not a real threat to the legal 

professionals, it is not prudent to ignore the fact that AI is going to change the way 

the legal profession is practiced. It was not so long ago when everyone still used 

periodicals and hard copies to search for a case law, while today most law firms 

subscribe to various online platforms such as Manupatra, WestLaw, Jstor, Heinonline, 

etc. In the same way, AI is eventually going to affect everyone in the legal profession 

one day. 
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While lawyers are generally behind the curve when it comes to embracing 

technology, they are nonetheless killed at curating evidence. And while some lawyers 

fear that robo-lawyers will replace human lawyers, many innovative legal minds 

envision a legal profession in which attorneys shed the burden of mundane tasks and 

spend more time engaged in the higher-level aspects of lawyering.89 These innovators 

also believe that AI has the potential not only to create a new type of “legal-tech” 

employment, but also to increase access to justice for millions of individuals.90 

 

Change has always been a worrisome affair for human beings. Everyone 

feared that they would lose jobs when the industrial revolution happened. While this is 

true, change also creates new opportunities. We can only be ready for it, adapt it and 

embrace it. The suggestion for younger lawyers is to be more creative and more 

valuable, enough to be irreplaceable by a mere machine. At the end of it all, AI is still a 

machine that is created by a human being. 
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Dignity of Women and Two Finger Test to Determine Virginity in 

Cases of Rape 
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Abstract  

Sexual violence/rape is the most heinous of crimes. It is an intrusion on the 

privacy and dignity of a woman and victim should be treated with care and caution. 

Where evidence is to be collected in the form of a medico-legal examination, it is 

necessary to acknowledge that the only reason the two finger test and the hymen 

examination is carried out is to ascertain if the victim was a virgin. A lot has been stated 

that prior to carrying out these tests, the consent of the victim is obtained, however it is 

noted that even the consent obtained through the written form, is neither meaningful 

nor instructional. 

 

Undoubtedly, the two finger test and its interpretation violates the right of rape 

survivors to privacy, physical and mental integrity and dignity. Thus, this test, even if the 

report is affirmative, cannot ipso facto, be given rise to presumption of consent. The 

Medical procedures should not be carried out in a manner that constitutes cruel, 

inhuman or degrading treatment and health should be of paramount consideration 

while dealing with the gender-based violence. The State is under an obligation to make 

such services available to survivors of sexual violence. Proper measures should be taken 

to ensure their safety and there should be no arbitrary or unlawful interference with her 

privacy. Keeping in mind the International Covenant on Economic, Social, and Cultural 

Rights 1966 and the UN Declaration of Basic Principles of Justice for victims of Crime 

and Abuse of Power 1985, rape survivors are entitled to legal recourse that does not re-

traumatize them or violate their physical or mental integrity and dignity. They are also 

entitled to medical procedures conducted in a manner that respect their right to consent. 
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Introduction: 

Sexual violence apart from being a dehumanizing act is an unlawful intrusion 

on the right of privacy and sanctity of a female. It is a serious blow to a woman’s 

supreme honour and offends her self-esteem and dignity - it degrades and humiliates 

the victim and where the victim is a helpless innocent child or a minor, it leaves behind 

a traumatic experience.  

 

A rapist not only causes physical injuries but more indelibly leaves a scar on 

the most cherished possession of a woman i.e. her dignity, honor, reputation and not 

the least her chastity. Rape is not only a crime against the person as woman, it is a 

crime against the entire society. 

 

It destroys the entire psychology of a woman and pushes her into deep 

emotional crisis3. It is a crime against basic human rights, and is also violative of the 

victim's most cherished of the Fundamental Rights, namely, the Right to Life with 

dignity. Women also have the right to life and liberty; they also have the right to be 

respected and treated as equal citizens. Their honor and dignity cannot be touched or 

violated. They also have the right to lead an honorable and peaceful life. Women, in 

them, have many personalities combined. 

 

The Society and Courts therefore are expected to deal with cases of sexual 

crime against women with utmost sensitivity. Such cases need to be dealt with sternly 

and strictness.  

 

As per International Covenant on Economic, Social, and Cultural Rights 1966; 

United Nations Declaration of Basic Principles of Justice for Victims of Crime and 

Abuse of Power 1985, rape survivors are entitled to legal recourse that does not 

retraumatize them or violate their physical or mental integrity and dignity. They are 

also entitled to medical procedures conducted in a manner that respects their right to 

consent. Medical procedures should not be carried out in a manner that constitutes 

cruel, inhuman, or degrading treatment and health should be of paramount 

consideration while dealing with gender-based violence4.  

 

                                                           
3 Shri Bodhisattwa Gautam v. Miss Subhra Chakraborty MANU/SC/0245/1996 : AIR 1996 SC 922 
 
4 Crime in India, National Crime Records Bureau, Govt. of India, Ministry of Home Affairs 2000 
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The State is under an obligation to make such services available to survivors of 

sexual violence. Proper measures should be taken to ensure their safety and there 

should be no arbitrary or unlawful interference with the privacy. 

Sexual violence/rape is the most heinous of crimes. It is an intrusion on the 

privacy and dignity of a woman and victim should be treated with care and caution. 

Where evidence is to be collected in the form of a medico-legal examination, it is 

necessary to acknowledge that the only reason the two finger test and the hymen 

examination is carried out is to ascertain if the victim was a virgin. A lot has been 

stated that prior to carrying out these tests, the consent of the victim is obtained, 

however it is noted that even the consent obtained through the written form, is 

neither meaningful nor instructional5. 

Two Finger Test: 

The two-finger test also known as the PV (Per Vaginal) refers to an intrusive 

physical examination of a woman's vagina to figure out the laxity of vaginal muscles 

and whether the hymen is distensible or not6. In this, the doctor puts two fingers 

inside the woman's vagina and the ease with which the fingers penetrate her are 

assumed to be in direct proportion to her sexual experience. Thus, if the fingers slide 

in easily the woman is presumed to be sexually active and if the fingers fail to 

penetrate or find difficulty in penetrating, then it is presumed that she has her hymen 

intact, which is a proof of her being a virgin7. 

What amounts to Rape? 

It has been a consistent view of Supreme Court that even a slightest 

penetration is sufficient to make out an offence of rape and depth of penetration is 

immaterial. It is appropriate in this context to reproduce the opinion expressed by 

Modi in Medical Jurisprudence and Toxicology (Twenty Second Edition) at page 495 

which reads thus: 

                                                           
5 Amnesty International-India-Torture, Rape and Death in Custody, Amnesty International 
Publications, New York 1992 
 
6 Law Commission of India –154th Report on The Code of Criminal Procedure, 1973, Ministry 
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Thus, to constitute the offence of rape, it is not necessary that there should be 

complete penetration of penis with emission of semen and rupture of hymen. Partial 

penetration of the penis within the Labia majora or the vulva or pudenda with or 

without emission of semen or even an attempt at penetration is quite sufficient for the 

purpose of the law. It is therefore quite possible to commit legally, the offence of rape 

without producing any injury to the genitals or leaving any seminal stains. In such a 

case, the medical officer should mention the negative facts in his report, but should 

not give his opinion that no rape had been committed. Rape is crime and not a 

medical condition. Rape is a legal term and not a diagnosis to be made by the medical 

officer treating the victim. The only statement that can be made by the medical officer 

is to the effect whether there is evidence of recent sexual activity. Whether 

the rape has occurred or not is a legal conclusion, not a medical one8. 

Fundamental Rights and Dignity of Women: 

Virginity testing is highly invasive, having no scientific or medical requirement, 

yet carried out in the name of medical protocols in sexual violence cases. It is a 

humiliating practice, which is used to cast suspicion on the victim, as opposed to 

focusing on the accused and the incident of sexual violence. This in effect amounts to 

gender based discrimination as it is neither a medical condition which requires 

treatment nor does it provide any clinical benefit to the victim. Its sole purpose is to 

determine whether the victim is habituated to sexual intercourse so as corroborate her 

statement on the charge of rape and sexual abuse. 

  

When seen in the context of an investigation into the incident of sexual 

violence, whether the victim was previously accustomed to sexual intercourse is hardly 

the determinative question. The issue is whether the accused committed rape on the 

victim in the time and circumstances complained of. If the victim, is found to not be a 

virgin, it cannot and does not suggest that she was not raped or sexually abused. 

What it does is place the victim on trial in place of the accused and shifts the focus on 

her virginity status.  

 

                                                           
8 Report of the UN Special Rapporteur on Violence Against Women, Its Causes and Consequences, Ms. 
ILdhika Coomaraswamy, on Violence in the Community 12 February 1997 
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In this regard, the victim’s sexual behaviour is totally irrelevant as even the 

most promiscuous victim does not deserve to be raped, nor should the incident of 

sexual violence be decided on the basis of a virginity test. When seen in the context of 

fundamental rights Article 9 of the Constitution provides for the right to life and liberty 

as per law and Article 14 of the Constitution provides for the fundamental rights of 

dignity of man. These rights ensure that life is to be lived with a dignified existence 

protecting one from degradation and ensuring accessibility to a decent physical, social 

and cultural environment. It also protects a person from structured stigmatizing as 

stereotype discrimination adversely impacts the dignity of a person. Furthermore, it 

ensures that right to receive healthcare of a high standard and to the highest 

attainable standard of physical and mental health9. 

 

The test itself is one of the most unscientific methods of examination used in 

the context of sexual assault and has no forensic value. Whether a survivor is 

habituated to sexual intercourse prior to the assault has absolutely no bearing on 

whether she consented when the rape occurred. 

Medical and Scientific Views on Virginity Tests 

The uses and impact of medico-legal evidence, globally is discussed by Janice 

Du Mont and Deborah White in their review titled The Uses and Impact of Medico-legal 

Evidence in Sexual Assault Cases: A global review commissioned by the World Health 

Organization. As per the review medico-legal evidence is collected from a victim’s 

body in order to corroborate her account of a sexual assault for a court of law. In any 

legal action pursued in relation to her case, this evidence is typically used to aid the 

investigation and prosecution of the accused. In this regard, the objective of the 

forensic evidence is to prove or exclude a physical connection between individuals and 

objects or places.  

 

More specifically, the medico-legal evidence taken from a sexually assaulted 

woman may be used in determining the occurrence of recent sexual activity, 

identifying the assailant, establishing the use of force or resistance and indicating an 

inability to consent due to the influence of alcohol and drugs or an otherwise 

diminished mental capacity. As per the review, the relevant features of a medico-legal 

                                                           
9 Violence against Women – Addressing a Global Program, Ford Foundation Women's Program 
Forum (Ford Foundation, New York 1992) 
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examination in cases of sexual violence are the written consent from the victim, 

medical history of the victim, the sexual assault history with relevant details including 

the date, time and location of the occurrence as well as details of the assailant. The 

medico-legal findings are relevant with respect to the clothing worn by the victim, the 

women’s hair, urine or blood samples and alcohol. A physical examination is required 

to identify injuries caused to the victim which are then properly documented. A 

speculum, colposcope, anoscope and a staining agent like toluidine blue dye may be 

used to further detect injuries to the anogenital area. The skin is examined for 

secretions and body cavities are swabbed for seminal fluid. A victim’s emotional state 

may be observed and recorded. As per the review virginity testing is not relevant to 

establish rape or sexual abuse10. 

 

Reviews conducted of medical literature by United Nations Human Rights, 

World Health Organization and UN Women on Eliminating Virginity Testing, An 

Interagency Statement have concluded that appearance of the hymen cannot give 

conclusive evidence of vaginal penetration or sexual history: 

 

The utility of hymen examination as a test for virginity was reviewed. The 

studies indicated, as has been described in previous reviews, that the inspection of the 

hymen cannot give conclusive evidence of vaginal penetration or any other sexual 

history Normal hymen examination findings are likely to occur in those with and 

without a history of vaginal penetration. A hymen exam with abnormal findings is also 

inconclusive: abnormal hymenal features such a hymenal transection, laceration, 

enlarged opening, or scars are found in females with and without a history of sexual 

intercourse. One hymenal feature commonly examined in virginity testing is hymenal 

opening size. Hymenal opening size also was found to be an unreliable test for vaginal 

penetration. Hymen opening size varies with the method of examination, the position 

of the examinee, the cooperation and relaxation of the examinee, and the examinee’s 

age, weight, and height11. 

 

Similarly, Rose McKeon Olson and Claudia Garcia-Moreno in Reproductive 

Health wrote in Virginity Testing, A Systematic Review on the two finger test in which 

                                                           
10 Aggarwal Nomita, Women and Law in India, Women's Studies and Development Centre, University of 
Delhi. (New Century Publications, Delhi 2002) 
 
11 Dewan V.K., Law Relating to Offences Against Women, 2nd ed., Orient Law House, (New Delhi 2000) 
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it is stated that the medical community does not consider vaginal laxity an indicator of 

sexual intercourse:  

 

Another form of virginity testing is performed by insertion of two fingers into 

the vagina to examine its laxity. This form of virginity testing was not included in the 

review of literature because the medical community has not considered vaginal laxity a 

clinical indicator of previous sexual intercourse. The vagina is a dynamic muscular 

canal that varies in size and shape depending on individual, developmental stage, 

physical position, and various hormonal factors such as sexual arousal and stress.  

 

The World Health Organization, the United Nations Office on Drugs and 

Crime, and Stop Rape Now - UN Action on Sexual Violence in Conflict have developed 

a toolkit titled “Strengthening the Medico-Legal Response to Sexual Violence” which 

assists state bodies in developing an effective response to incidents of sexual violence. 

In this document, these organizations have also stressed that: 

 

The hymen may not appear injured even after penetration has occurred. Hence, 

the absence of injury does not exclude penetration. The health practitioner cannot make 

any comment on whether the activity was consensual or otherwise.  

Furthermore, they have also stressed that:  

Digital examinations of the vagina and anus are rarely warranted. They should 

not be used to assess the tone of the orifice or to comment on the likelihood or frequency 

of penetration. 

 

Published and peer-reviewed medical literature establishes that virginity 

examinations have no scientific value. The status of the hymen has no correlation with 

previous penetration or sexual contact; it does not enable a determination of whether 

penetration of the hymen or vagina by a penis or any other object has occurred. 

Virginity examinations also do not assist in the detection of sexually transmitted 

infections. 

 

 While examination of the hymen may, in very limited contexts, be useful in 

the diagnosis of sexual assault in prepubescent females, it is not an indicator of sexual 

intercourse or habituation. An individual with an undamaged hymen may or may not 
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have experienced penetrative sexual contact. There similarly may be no trace of 

hymenal lesion following sexual assault. 

 

 At puberty, the hymen is exposed to estrogen, which alters its appearance, 

shape, and elasticity. Studies demonstrate that hymen configurations vary, and the 

hymen may exhibit changes prior to sexual intercourse. The belief that absence of the 

hymen confirms that there has been penetration of the vagina is incorrect; equally 

false is the notion that the presence of a ‘normal’ or ‘intact’ hymen means that 

penetration has not occurred.  

 

 Health professionals therefore have no medical foundation for conducting 

virginity examinations; the examinations are irrelevant and harmful to women, and 

serve as a form of social control of their sexuality.  

 

As per a report published in 2018 by the World Health Organization and 

United Nations Human Rights titled Eliminating Virginity Testing: An Interagency 

Statement, virginity testing is unscientific, medically unnecessary and unreliable and it 

can be painful, humiliating and traumatic for the victim. The Independent Forensic 

Expert Group Report titled Statement on Virginity Testing has stated that virginity 

examinations are premised on a correlation between the practice of sexual intercourse 

and immorality or criminal deviancy. Be nature, as they can only be conducted on 

those who are unmarried, the examinations are discriminatory. 

 

 In the justice context, correlating virginity to purity elevates the repugnance 

of sexual violence against women who are ‘virgins’. Yet, it similarly diminishes the 

perception of the severity of sexual violence against women who have previously 

engaged in sexual intercourse; and it has been used to suggest that those women are 

somehow responsible for the acts perpetrated against them. It also states that the 

status of the hymen has no correlation with previous penetration or sexual contact; it 

does not enable a determination of whether penetration of the hymen or vagina by a 

penis or any other object has occurred12.  

 

Virginity examinations also do not assist in the detection of sexual transmitted 

infections. While examination of the hymen may, in very limited contexts, be useful in 

                                                           
12 Shirin Kudchedkar and Sabiha Al-Issa (trs) Violence Against Women –Women Against Violence (D.K. 
Fine Arts Press (P) Ltd., Delhi 1998) 
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the diagnosis of sexual assault in prepubescent females, it is not an indicator of sexual 

intercourse of habituation. An individual with an undamaged hymen may or may not 

have experienced penetrative sexual contact. There similarly may be no trace of 

hymenal lesion following sexual assault. Finally, it states that the concept of virginity 

also has no relevance to the forensic medical examination, diagnosis, and 

documentation of sexual assault. In this context there are volumes in international 

publications issued by the WHO, United National Human Rights and UN Women, who 

have also deprecated the practice of virginity testing. These reports and statements 

make it clear that internationally there is clarity and consensus that virginity tests by 

way of the two finger test and hymen test cannot indicate definitively that there was 

any sexual violence. Hence globally these tests are neither considered to be medically 

or scientifically viable for investigating sexual violence13. 

Judicial Review: 

The issue of virginity testing has been considered by the Supreme Court of 

India in its judgment dated 11.04.2013 passed in Criminal Appeal No.1226/2011 titled 

Lillu @ Rajesh & ANR v State of Haryana wherein it has been held that:- 

  

“The two finger test and its interpretation violates the right of rape survivors to 

privacy, physical and mental integrity and dignity. Thus, this test, even if the report is 

affirmative, cannot ipso facto, be given rise to presumption of consent.” 

In another case, Allahabad High Court of India in its judgment dated 

28.08.2014 passed in case Capital Cases No.574 of 2013 titled Akhtar v. State of U.P 

has held that:-  

“These finger insertion tests in female orifices without the victim’s consent have 

been held to be degrading, violative of her mental and physical integrity and dignity and 

right to privacy and are re-traumatizing for the rape victim. Relying on the International 

Covenant on Economic, Social and Cultural Rights, 1966 and the United Nations 

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, 1985 

it was further held in Lillu v. State of Haryana, (2013) 14 SCC 643 that no presumption 

of consent could be drawn ipso facto on the strength of an affirmative report based on 

the unwarranted two fingers test.” 

                                                           
13 Barbara Raffel Price and Natalie J. Sokoloff (eds) The Criminal Justice System and Women –Offenders, 
Victims, Workers (Clark Boardman Company Ltd., New York 1982) 
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The High Court of Gujarat at Ahmedabad in its judgment dated 17.01.2020 

passed in R/Criminal Appeal No.122 of 1996 with R/Criminal Appeal No. 25 of 1996 

titled State of Gujarat v. Remeshchandra Ramabhai Panchal has held that :-  

 

“The test itself is one of the most unscientific methods of examination used in 

the context of sexual abuse and has no forensic value. Whether a survivor is habituated 

to sexual intercourse prior to the assault has absolutely no bearing on whether she 

consented when the rape occurred. Section 155 of the Indian Evidence Act, does not 

allow a rape victim’s credibility to be compromised on the ground that she is “of 

generally immoral character”. 

The issue of virginity testing has also been examined by the Bangladesh High 

Court Division in its judgment dated 12.04.2018 passed in WP No.10663/2013 wherein 

it has been held that:-  

“The TFT is not scientific, reliable, valid and hereby prohibited in any 

examination of rape victim. The respondents shall make available the health care 

protocol (Health Response to Gender Based Violence Protocol for the Health Care 

Providers) to forensic experts, physicians who conduct medical examination on rape 

victims; police officers who conduct investigation of rape case.” 

With reference to virginity test, the European Court of Human Rights in the 

case of Aydin v. Turkey No.57/1996/676/866 has held that:- 

 “The various medical examinations ordered by the public prosecutor and the 

corresponding doctors’ reports also failed to meet the needs of an effective investigation 

into a complaint of rape, focused as they were on the question as to whether or not she 

was a virgin as opposed to a rape victim. The focus of the examinations should really 

have been on whether the applicant was a rape victim, which was the very essence of 

her complaint.” 

These courts have all held that there is no scientific or medical basis to carry 

out virginity testing in the form of two finger test or to rely on the status of the hymen 

whether it is torn or intact as it has no relevance to the investigation into the incident 

of rape or sexual abuse14. 

 

                                                           
14 Schwartz, Martin D. and Walter S. Keseredy, Sexual Assault on the College Campus — The Role of Male 
Peer Support (Sage Publications, California 1997) 
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The two-finger test is unconstitutional. It violates the right of the victim to 

privacy, physical and mental integrity and dignity. Thus, this test, even if the report is 

affirmative, cannot ipso facto, give rise to presumption of consent. In view of the 

International Covenant on Economic, Social, and Cultural Rights 1966 and the United 

Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 

Power 1985, the victim of sexual assault are entitled to legal recourse that does not 

traumatize them or violate their physical or mental integrity and dignity. They are also 

entitled to medical procedures conducted in a manner that respects their right to 

consent. Medical procedures should not be carried out in a manner that constitutes 

cruel, inhuman, or degrading treatment and health should be of paramount 

consideration while dealing with gender-based violence. The State is under an 

obligation to make such services available to survivors of sexual violence. Proper 

measures should be taken to ensure their safety and there should be no arbitrary or 

unlawful interference with their privacy15.  

International Obligations: 

It is also noted that the United Nations Committee on the Elimination of All 

Forms of Discrimination against Women and the United Nations Committee on the 

Rights of the Child, the United Nations Special Rapporteur in Torture and other Cruel, 

Inhuman or Degrading Treatment or Punishment and the United Nations Special 

Rapporteur on Violence Against Women, its Causes and Consequences have all 

declared virginity testing to be a harmful practice. Pakistan is a signatory to and has 

ratified the CEDAW which prohibits all forms of discrimination against women and has 

stated that there is no medical or scientific basis for carrying out virginity testing in 

sexual abuse or rape cases, where the victim is a female. As per the International 

Covenant on Economic, Social and Cultural Rights, 1966, (which Pakistan has ratified), 

two-finger test has been denounced for having adverse physical, psychological and 

socioeconomic consequences.  

 

Further the 1995 Beijing Declaration and Platform for Action of the Fourth 

World Conference on Women (to which Pakistan is signatory) called upon all states to 

take all appropriate measures to eliminate harmful, medically unnecessary or coercive 

medical interventions. Consequently it denounced carrying out virginity testing not 

only for being discriminatory but also for having harmful consequences. 

                                                           
15 Lilu @ Rajesh and Anr v. State of Haryana (2013) 14 SCC 643 
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Undoubtedly, the two finger test and its interpretation violates the right of 

rape survivors to privacy, physical and mental integrity and dignity. Thus, this test, 

even if the report is affirmative, cannot ipso facto, be given rise to presumption of 

consent. The Medical procedures should not be carried out in a manner that 

constitutes cruel, inhuman or degrading treatment and health should be of paramount 

consideration while dealing with the gender-based violence. The State is under an 

obligation to make such services available to survivors of sexual violence. Proper 

measures should be taken to ensure their safety and there should be no arbitrary or 

unlawful interference with her privacy. Keeping in mind the International Covenant on 

Economic, Social, and Cultural Rights 1966 and the UN Declaration of Basic Principles 

of Justice for victims of Crime and Abuse of Power 1985, rape survivors are entitled to 

legal recourse that does not re-traumatize them or violate their physical or mental 

integrity and dignity. They are also entitled to medical procedures conducted in a 

manner that respect their right to consent. 

Conclusion: 

The virginity test by its very nature is invasive and an infringement on the 

privacy of a woman to her body. It is a blatant violation of the dignity of a woman. The 

conclusion drawn from these tests about a woman’s sexual history and character is a 

direct attack on her dignity and leads to adverse effects on the social and cultural 

standing of a victim. It is also discriminatory as the test is carried out primarily to 

ascertain whether or not she is sexually active, for which there appears to be no 

justification as being sexually active is irrelevant to the incident of rape or sexual 

abuse. If at all, there is any testing of the status of the hymen, it can only be for 

medical purposes with respect to injury or treatment. However, there is no justification 

for such information to be used for the purposes of determining whether or not the 

incident of rape or sexual abuse took place. 

Undoubtedly, the two finger test and its interpretation violates the right of 

rape survivors to privacy, physical and mental integrity and dignity. Thus, this test, 

even if the report is affirmative, cannot ipso facto, be given rise to presumption of 

consent. Therefore, the two finger test and the hymen test carried out for the purposes 

of ascertaining the virginity of a female victim of rape or sexual abuse is unscientific 

having no medical basis, therefore it has no forensic value in cases of sexual violence. 
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Inter-State River Water Disputes in India: Pressing Necessity for 

Constitutional Reform 

Dr. Shashikant C. Hajare1 

Introduction 

India is an unorthodox Federation with a Central bias. The Indian Federation 

was formed not by way of an agreement between the independent sovereign States 

but by disintegration of the Unitary System prevailing during the British Rule. The 

communal violence during the partition of British India into 2 new dominions - India 

and Pakistan, compelled the framers of the Indian Constitution to adopt a quasi-

federal system with a strong Central Government as ‘Unity & Integrity of India’ was the 

topmost priority as against the text-book rules of Federalism. 

 

In a federal system, disputes inevitably arise between the Federal Government 

and the Units/Provinces even if the powers are divided between them in an elaborate 

and unambiguous manner by the Supreme Constitution. Such inter-governmental 

conflicts between the Union and the States or between the States inter se need to be 

resolved through an independent court having the power to enforce its decisions. 

Under Article 131 of the Indian Constitution, Supreme Court of India has an exclusive 

jurisdiction to resolve the inter-governmental disputes involving questions of law or 

fact on which existence or extent of any legal right depends. However, Article 131 is 

subject to the “other provisions of the Constitution” including “Article 262” which 

authorizes the Union Parliament to make law and create the mechanism for resolution 

of the Inter State River Water Disputes. In exercise of the power conferred by Article 

262, Union Parliament has enacted “Inter-State River Water Disputes Act, 1956” under 

which an ad hoc tribunal can be established by the Central Government to resolve a 

specific inter-State river water dispute. 

 

The Union Parliament also has exclusive legislative power under Entry 56 List I 

(Union List) of VII Schedule of the Constitution to make law with respect to 

“Regulation and development of inter-State rivers and river valleys to the extent to 

which such regulation and development under the control of the Union is declared by 

Parliament by law to be expedient in the public interest”. The Union Parliament has 

enacted “the River Board Act, 1956” but no river board has been constituted under the 

                                                           
1 Dr. Shashikant C. Hajare is ‘Principal of Army Law College, Pune’ 
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Act. Under Entry 17 of List II (State List) of VII Schedule of the Constitution, the State 

Legislatures have the competence to make laws with respect to “Water, that is to say, 

water supplies, irrigation and canals, drainage and embankments, water storage and 

water power subject to the provisions of entry 56 of List I”.  

 

Explaining the Mechanism created by the Constituent Assembly to resolve 

inter-State river water disputes, Adv. Harish Salve states – “In Independent India, the 

political consequences of such decisions upon democratically elected governments at 

the Union and the States made it imperative to create a process that would leave 

space for consensual resolution as well as, where necessary, adjudication by judicial or 

quasi-judicial forum. It clearly could not be left solely to the Union of India to mediate 

in such differences”2. 

Statutory Mechanism under ‘Inter-State River Water Disputes Act, 1956’ 

Under section 3 of the Inter-State River Water Disputes Act, 1956 (as amended 

in 2002) any State Government may request the Central Government to refer the water 

dispute with the other State/s to a Tribunal for adjudication. Under section 4 of the 

Act, if it appears to the Central Government that the dispute cannot be settled by 

negotiations then it shall constitute a Tribunal within 1 Year of the request made by 

the aggrieved State. (The ‘1-year time limit’ was introduced by the amendment made 

in 2002). The Tribunal comprises of Chairman and 2 members nominated by the Chief 

Justice of India from amongst the sitting judges of the Supreme Court or High Courts. 

Ordinarily, the Tribunal must give its decision within 3 years and send a report to the 

Central Government. A further extension up to 2 years can be given by the Central 

Government. The decision can be again sent back to the Tribunal, if any explanations 

are required, within 3 months and the Tribunal must send a fresh report with 

explanations within 1 year of making the reference. This time-limit of 1 year can be 

further extended by the Central Government.  

 

Under section 6, once the decision of the Tribunal is published in Official 

Gazette then it becomes final and it acquires the status of Decree Issued by the 

Supreme Court. Subsequently, the Central Government can make a scheme for the 

effective implementation of the Tribunal’s decision which may also create an Authority 

for the implementation of the decision. A Tribunal created for resolution of a specific 

                                                           
2 Adv. Harish Salve, The Oxford Handbook of The Indian Constitution (Oxford University Press 2016) 505 
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dispute shall be dissolved by the Central Government after the final decision is 

published in the Official Gazette. 

 

Although an amendment made in 2002 in the Act has now set a time-limit to 

constitute a tribunal and ensured timely delivery of the decision of the Tribunal, 

according to Mr. Iram Majid -“certain issues still continue to exist — the States can 

approach the Supreme Court under Article 136 of the Indian Constitution that grants 

discretionary power to the court to appeal from the decision of “any” tribunal; or 

private persons may approach the Supreme Court under Article 32 and link the water 

dispute issues and/or tribunal's decision with violation of fundamental rights. Further, 

it is also imperative to note that the composition of the Tribunal is not diverse as only 

individuals from the judiciary are appointed. This may severely detriment the tribunals’ 

ability to deliver a truly holistic and final decision.”3 

 

According to Mr. Girish R, “It is, however, contended that this same 

mechanism is no longer operating with the same efficacy with which it used to at one 

point of time. This can be evidenced by the appallingly long time it takes to adjudicate 

on disputes, the widespread dissatisfaction over decisions, and several other factors. 

These factors have together contributed to the building of a sentiment of 

disenchantment towards the provisions, both statutory and constitutional.”4 

 

Cauvery Water Dispute between Karnataka, Tamil Nadu, Kerala & Puducherry 

was referred to the Central Government by the Government of Tamil Nadu in 1970. On 

the directions of the Supreme Court, the Central Government established a Tribunal to 

adjudicate upon the dispute in 1990.The final order of the Tribunal was given on 

February 5, 2007 but these have been referred back to the Tribunal through 

clarification petitions and challenged in the Supreme Court through Special Leave 

Petitions under Article 136. The government took 6 years and notified the order in 

2013.The final order was challenged in the Supreme Court. The Supreme Court 

through an interim order directed State of Karnataka to release 12000 cusecs of water 

to Tamil Nadu which led to protests in the State of Karnataka. The Supreme Court 

issued a final order in 2018 according to which Karnataka would get 284.75 thousand 

million cubic feet (TMC Ft.), Tamil Nadu 404.25 TMC Ft., Kerala 30 TMC Ft. and 

                                                           
3 Iram Majid, ‘A Perpetual Tussle Over Water Resources: An Inevitable Need for Inter-State Mediation 
in Inter State Water Disputes’, 2021 SCC Online Blog Exp 19 
 
4 Girish R, ‘Water Disputes in India: Constitutional Mechanism and Judicial Control of Disputes on 
Inter-State Rivers’, (2019) 9 GJLDP (October) 199 
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Puducherry 7 TMC Ft. The Supreme Court also directed the Centre to notify the 

Cauvery Management Scheme. The Central Government notified the ‘Cauvery Water 

Management Scheme’ in June 2018 and constituted the ‘Cauvery Water Management 

Authority’ and the ‘Cauvery Water Regulation Committee’ to implement the final 

decision of the Supreme Court. “Cauvery Water Dispute” is a classic example of delay, 

defiance, multiplicity of litigation, colourable exercise of powers by the litigating State 

and politicization of the issue in the concerned States.  

Judicial Interventions and Interpretations 

The Courts from time to time have intervened whenever a need for 

interpretation of some the vague provisions of the Inter State River Water Disputes 

Act, 1956 was felt. The Courts also entertained writ petitions whenever the inter-state 

water disputes were not seized by the tribunals and urgent actions were required. 

Some of the interim and final decisions of the Tribunals were also challenged in the 

Supreme Court under Article 136, Article 32 and article 131 of the Indian Constitution.  

Delay in Constituting Tribunal 

Prior to 2002 amendment in the Inter State River Water Disputes Act, 1956, no 

deadline was set for the Union Government to constitute a Tribunal. State of Tamil 

Nadu referred a dispute with State of Karnataka over sharing of water from rive 

Cauvery. The Central Government was required to form an opinion that the dispute 

could not be resolved negotiation before constituting a Tribunal under the Act. The 

central Government failed to form the requisite opinion and did not constitute the 

Tribunal till 1990. One NGO representing the interests of Farmers filed a writ petition 

in the Supreme Court against the Union of India for the delay in constituting the 

Tribunal.  

In “Tamil Nadu Cauvery Neerppasana Vilaiporulgal Vivasayigal Nala Urimal 

Padhugappu Sangam V. Union of India”5, the Supreme Court observed that “Over 20 

years…...26 sittings of the Chief Ministers of Karnataka, Tamil Nadu have been there 

and in some of these even the Central Ministers of Water Resources have also 

participated but have not succeeded in bringing about negotiated settlement. No 

serious attempt seems to have been made to have the dispute resolved.” The Court 

directed the Central Government to fulfil the statutory obligation to notify in the 

official Gazette and to constitute an appropriate tribunal for the adjudication of the 

Water Dispute within a period of one month. 

                                                           
5 [1990] 3 SCC 440 
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Whether Tribunal can issue Interim Order? 

The Central Government constituted a Tribunal on 2nd June 1990 to adjudicate 

upon the Cauvery Water Dispute. On 25th June 1991, the Tribunal issued an interim 

order directing State of Karnataka to release 205 TMC water in a year. To override the 

interim order of the Tribunal, the Governor of Karnataka issued an Ordinance under 

Article 213 of the Constitution – ‘Karnataka Cauvery Basin Irrigation Protection Order 

1991’. The Ordinance authorized the Karnataka Government to abstract any amount of 

water from river Cauvery notwithstanding anything in the interim order issued by the 

Cauvery Water Tribunal. The provisions of the ordinance would be made subject to 

only the final order of the Tribunal. Later the Ordinance was replaced by an Act passed 

by the State Legislature of Karnataka. 

 

The President of India made a reference to the Supreme Court under Article 

143 (1) of the Constitution and referred following 4 questions for the opinion of the 

Court: - (1) Whether the Karnataka Ordinance was Constitutionally valid; (2) Whether 

the interim order of the Tribunal constitutes “report” and a “decision “within the 

meaning of Section 5 (2) of the Inter State River Water Disputes Act 1956; (3) Whether 

the order of the Tribunal should be published by the Central Government in order to 

make it effective and; (4) Whether the Water Disputes Tribunal is competent to grant 

any interim relief to the parties.  

 

The Supreme Court held that the Karnataka Ordinance and the Act interfered 

with the adjudicatory process of the Tribunal in which judicial power of the State had 

been vested and they were against the principle of “Rule of Law” and the principle of 

Natural Justice – “Nemo debet esse judex in propria sua causa”. A law made by the 

State Legislature under Entry 17 of the State List – Water shall be subject to a law 

enacted by Union Parliament for adjudication of inter-State water disputes under 

Article 262 of the Constitution – Inter State River Water Disputes Act, 1956. The 

Karnataka Law enacted to override the interim order of the Tribunal was held to be 

“extra -territorial law” operating outside the boundaries of the State. It was also 

observed that under Section 11 of the Inter State River Water Disputes Act, 1956, the 

jurisdiction and powers of all courts including the Supreme Court under Article 131 are 

excluded and hence the Tribunal’s decision shall be final and conclusive. It was also 

observed by the Supreme Court that State of Karnataka, which was a party to the 

dispute, arrogated to itself the power to determine whether the Tribunal had power to 

issue interim order and whether the order was binding. According to the Court, 
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Karnataka assumed the role of a judge in its own cause and exercised the judicial 

power of the State and functioned as appellate court. The Karnataka law was held to 

be ultra vires the Constitution and all the 3 remaining questions referred to the Court 

by the President were answered in affirmative. 

What is “Water Dispute” under Section 2 (c) of the 1956 Act? 

When State of Haryana was carved out of State of Punjab under the provisions 

of the Punjab Reorganisation Act, special provisions were made for Haryana in relation 

to waters from Bhakra Nangal Project and the Beas Project. Under Section 78 of the 

said Act, Union Government issued a notification and allocated 3.5 MAF water to 

Haryana and directed the construction of a canal to connect Satlaj River in Punjab to 

Yamuna River in Haryana. An agreement was subsequently made between Punjab, 

Haryana and Rajasthan on 31st December 1981 in it was agreed that the construction 

of Satlaj Yamuna Link Canal Project should be completed in a time bound manner 

within 2 years. Punjab failed to discharge its contractual obligation and the State of 

Haryana filed a suit under Article 131 of the Constitution against the State of Punjab.  

 

In State of Haryana v. State of Punjab6, the Supreme Court rejected the 

preliminary argument raised by the State of Punjab that it was essentially a “water 

dispute” within the meaning of Section 2 (c) of the Inter-State River Water Disputes 

Act 1956 and the Supreme Court’s jurisdiction was excluded in the matter. It was held 

that the dispute would be “water dispute” within the meaning of Section 2 (c) of the 

1956 Act if it was in relation to use, distribution or control of inter-State river water. 

The Court observed that the suit filed by Haryana was about “interpretation of terms 

of an agreement” relating to use, distribution or control of inter-State river water and 

hence it was not referable to the Tribunal under Section 11 of the 1956 Act. 

Grant of Interim Relief under Article 32 by Supreme Court 

In December 1994, a meeting was held between the Chief Ministers of the 

States of Orissa and Andhra Pradesh in which it was decided that all the available 

water in River Vansdhara would be shared between the two States on a 50:50 basis 

annually. Subsequently, the Government of Andhra Pradesh announce a new project 

whereby the waters of Vansdhara River were to be diverted at Katragada to a 32 kms 

long flood flow canal for storage in Heera Mandalam Reservoir to irrigate 1.07 lakh 

acres of land by utilizing 19 TMC of water. State of Orissa filed a complaint with the 

                                                           
6 (2002) 2 SCC 507 
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Union Government under Section 3 of the Inter-State River Water Disputes Act, 1956 

but no action was taken by the Union Government. State of Orissa filed a writ petition 

under Article 32 of the Constitution in the Supreme Court and prayed that a direction 

should be issued to the Government of India to constitute an appropriate Tribunal 

under Section 4 of the Inter State Water Disputes Act, 1956.  

 

The Supreme Court in State of Orissa v. Government of India & Others7, held 

that notwithstanding the powers vested by Section 9 of the Act in the Water Disputes 

Tribunal to be constituted by the Central Government under Section 4, which includes 

the power to grant the interim order, the Supreme Court under Article 32 of the 

Constitution has ample jurisdiction to pass interim orders preserving the status quo till 

a Tribunal is constituted which can then exercise its powers under Section 9. The Court 

observes that the bar under Section 11 of the Act comes into play once the Tribunal is 

constituted and the water dispute is referred to the said Tribunal but till then, the bar 

of Section 11 cannot operate, as that would leave a party without any remedy till such 

time as the Tribunal is formed, which may be delayed.  

 

The Court allowed the writ petition and directed the Central Government to 

constitute a Water Disputes Tribunal within a period of six months from date and to 

refer to it the dispute. The Court also directed that pending constitution of the Water 

Disputes Tribunal and reference of the above dispute to it, the State of Andhra 

Pradesh would maintain status quo as of date with regard to the construction of the 

Side Channel Weir and the Flood Flow Canal at Katragada and once the Tribunal was 

constituted the parties would be free to apply for further interim orders before the 

Tribunal. 

  

                                                           
7 (2009) 5 SCC 492 
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Maintainability of Appeal against the decision of the Tribunal under Article 136 

In State of Karnataka v. State of Tamil Nadu8, the Supreme Court has held that 

a bar to the jurisdiction of the Supreme Court under Art 262 is only with regard to 

taking cognizance of an ‘original water dispute’ and does not encompass any appeal 

under Art 136 against order of duly constituted Tribunal exercising original jurisdiction 

to adjudicate such water dispute. It observed that once water dispute as defined in Art 

262 (1) is adjudicated by the Tribunal constituted under the 1956 Act, a person 

aggrieved can always invoke appellate jurisdiction under Art 136 and it was never 

intention of the Constitution-makers that final order of Tribunal would remain immune 

from challenge.  

Proposed Bill to Amend the Inter-State River Water Disputes Act, 1956 

The Inter-State River Water Disputes (Amendment) Bill, 2019 was introduced 

in Lok Sabha on July 25, 2019. As per PRS Legislative Research – “under the Bill, when 

a state puts in a request regarding any water dispute, the central government will set 

up a Disputes Resolution Committee (DRC), to resolve the dispute amicably ……. The 

DRC will comprise of a Chairperson and experts with at least 15 years of experience in 

relevant sectors, to be nominated by the central government. It will also comprise one 

member from each state (at Joint Secretary level), who are party to the dispute, to be 

nominated by the concerned state government. The DRC will seek to resolve the 

dispute through negotiations, within one year (extendable by six months), and submit 

its report to the central government. If a dispute cannot be settled by the DRC, the 

central government will refer it to the Inter-State River Water Disputes Tribunal. Such 

referral must be made within three months from the receipt of the report from the 

DRC.”9 

 

As per the Bill Summery prepared by PRS Legislative Research – “The central 

government will set up an Inter-State River Water Disputes Tribunal, for the 

adjudication of water disputes. This Tribunal can have multiple benches. All existing 

Tribunals will be dissolved, and the water disputes pending adjudication before such 

existing Tribunals will be transferred to the new Tribunal ...…… The Tribunal will consist 

of a Chairperson, Vice-Chairperson, three judicial members, and three expert 

                                                           
8 (2017) 3 SCC 362 
 
9 PRS Legislative Research, Bill Summary, The Inter-State River Water Disputes (Amendment) Bill, 
2019 
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members. They will be appointed by the central government on the recommendation 

of a Selection Committee. Each Tribunal Bench will consist of a Chairperson or Vice-

Chairperson, a judicial member, and an expert member. The central government may 

also appoint two experts serving in the Central Water Engineering Service as assessors 

to advise the Bench in its proceedings. The assessor should not be from the state 

which is a party to the dispute.”10 

Conclusion 

The working of the Constitutional & Statutory mechanisms shows that the 

existing laws & procedures for adjudication of inter-state river water disputes are 

dilatory, expensive, complex, inefficient and inadequate to do proper justice in such 

disputes. Even after a delayed decision is made by the Tribunal established under the 

Inter State River Water Disputes Act, 1956, there is a tendency on the part of the 

litigating parties to go to the Supreme Court either in appeal under Article 136 or 

under Article 32 or Article 131 for ensuring the effective, regular & timely 

implementation of the Tribunal’s decision. The multiplicity of the litigations and 

attempts to bypass, delay or defy the decision of the Tribunal has become common. 

 

The failure of the existing mechanism to resolve the inter-State river water 

disputes effectively has also led to enmity between the litigating States and even the 

law and order problems in those States. 

 

In October 2012, Tamil films had been summarily banned from screening in 

Karnataka on the backdrop of the dispute over sharing Cauvery river water between 

Karnataka and Tamil Nadu.11 In September 2016, due to the wide-spread protests in 

Karnataka against Tamil Nadu over Cauvery Water Dispute, screening of Tamil movies 

were suspended and the cable TV operators in Karnataka had even suspended the 

broadcast of Tamil entertainment channels.12 

 

In April 2018, Tamil film directors called for a fan boycott of the Indian Premier 

League (IPL), especially the Chennai Super Kings' fixture versus Kolkata Knight Riders 

                                                           
10 Ibid 
 
11 India Today (October 5, 2012) 
 
12 The Indian Express (September 15, 2016) 
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scheduled to be held at the M A Chidambaram stadium in Chepauk on April 10, to 

express solidarity with Tamil Nadu's farmers in the Cauvery Water issue.13 

 

As recommended by the Punchhi Commission on Centre State Relations 

(2010), we should do away with Tribunals and allow the Supreme Court to adjudicate 

Inter-State River Water Disputes under Article 131 of the Constitution.  The Court’s 

decision would then be final it would also have the freedom to look at any issue, as it 

does now, which could have a bearing directly or indirectly on the river water disputes. 

The Supreme Court can effectively monitor and supervise its own decisions more 

effectively by using its power to punish for Contempt under Article 129 of the 

Constitution. The Supreme Court can apply the “doctrine of continuous Mandamus” 

for effective implementation of the interim and final decisions resolving inter-State 

river water disputes. If any State Government fails to implement the Court’s decision 

with mala fide intentions or causes a deliberate delay in implementation, then the 

Court can assume that there is a failure of Constitutional Machinery in that State and 

recommend/direct the Union Government to invoke power under Article 356 & 

impose President’s Rule in the defiant State. 

                                                           
13Times of India (April 9, 2018) 
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Emerging Trends in Digital Copyright Law 

Ankita Singh1 

Janmejay Singh2 

Abstract 

The Copyright Law in past records is known to be the heritage of technology. It has 

experienced organized changes keeping in view the nature, scope and purview of 

technology involved to protect the public interest of originality, novelty, and creativity. Its 

main thrust is to afford sufficient encouragements to authors and creators of different 

copyright works, on the one hand, and make such works available to the public on the 

other hand. While the silhouette of Copyright Law has always been pinched by the 

burgeoning in the technological world, the unfolding of digital technologies towards the 

ceasing decades of the twentieth century as defining paradigms of new age 

communication embossed a whole new set of challenges to copyright regimes. Primary 

rights of reproduction and distribution feigned tangible physical copies only of a work. 

The modern technologies convoyed in non- material and sharing. The paramount 

intention of the Copyright Law is to strike out an equilibrium between rights of the 

copyright holders and the general public.  

 

With the dawn of the Digital Environment, the access, utilization, replication or 

transformation of the indigenous work has become really facile. The Copyright Law had 

to regulate itself between the need to honour the creator and the desirability of making 

such works public. With the ubiquity of the Internet as an irreplaceable and completely 

new medium of global human communication all over the world, contracted into a 

digital universal village, the security of copyright works has become a graveralarm for 

lawyers, as well as, the other stakeholders. The Internet together with "Peer to Peer" 

computer setups makes it conceivable for a gradually larger number of individuals to 

take part in collective information production, thereby weaken the efforts to provide 

incentives to original authors of intellectual property. The Internet assists the 

approximately-rapid, exclusive quality reproduction of and worldwide, lightening speed 

broadcasting of copyrighted works. The problems and paradoxes underlying the digital 

dilemma, by nature, are linked with the clash between the concept of “information wants 
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to be free” and the demands for tougher copyrighted control of information in the digital 

environment. In contradiction of the above background, this essay shall scrutinize and 

critically evaluate emerging issues concerning copyright protection in a digital 

environment. 

 

Introduction 

In the foregoing few years, the violation on copyright has taken on colossal 

proportions and it has emanated as the authoritative allegory of the information era, 

with the urge for control over information fabricating new colloquy of disquietude and 

antagonism. It would not be an embellishment to say that copyright has become a 

media event, and sporadically does a day go by without some anecdote of copyright 

violation or infringement.3 Law is a reaction to social challenges. Law while countering, 

replies such challenges and in the course develops itself. Copyright is the best example 

one reaches when researching upon the connection between law and technology. On 

the one hand, it is considered that technology was the ancestor of copyright and 

copyright-based industries; on the other hand, every new technology developed has 

posed a probable risk to the copyright-based industries. The industry subsequently 

has put all new invention to its benefit in terms of producing newer forms of utilisation 

of art, spreading markets and aggregate profits. Digital technology is the up-to-date 

one in the field at the international scale.  

 

The digital age being the hallmark of the existing era is a witness to yet 

another era open out by the Internet and this linking is, in numerous ways, a crucial 

moment in the long and variable history of copyright. The digital technology is a 

notable impact on copyright works and its formation, distribution, and protection. 

Digitization has made it much easier to operate, replicate, and allocate protected 

works. Digital content can be joint, changed, diversified, and operated easily. By 

enabling the creating of faultless copies of copyrighted works for slight cost, digital 

technology intimidates to weaken the distribution systems and rise illegal use of 

copyright works. The Internet skill reveals that outdated actors in the communications 

process (information producer, provider, publisher, intermediary user) take on fresh 

roles in the digital networked environment. The Internet is designed as an 'open 

platform model' as opposite to the 'broadcasting model' of most existing media. On 

                                                      
3 See generally Peter Jaszi, International Copyright from Basics to Current Issues, in Advanced Seminar 
on Copyright Law 2001, 653 PLI/Pat 301 (2001). See, e.g, Martin Wainwright, Harry Potter and the 
Wizard Idea to Foil Cinema Pirates, The Guardian, 31-5-2004 
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the Internet writers may easily broadcast their works without the interference of 

traditional publishers: authors are becoming 'publishers'. Besides, digital technology 

empowers users to actively search and operate information accessible on the network: 

operators are becoming 'authors'. Moreover, traditional intercessors, such as university 

libraries, may take on new roles as information providers: intercessors are becoming 

publishers as well. This conjunction of roles may ultimately affect the prevailing system 

of rights allocation in copyright and neighbouring rights legislation. Thus, in a way, the 

Internet has twisted the attractively arranged, inflexibly accordingly characterized and 

justified a picture of copy-related and non-copy related rights under the Berne 

Convention. Digital communicating transmissions produce a certain mix form of 

making accessible to an unknown number of individuals and let them consume the 

content at any time as they wish. 

 

Digital Technology and Copyright Issues 

As digital technology substitute’s analog technology, the predicament which 

Copyright Law now intimidate will become more parlous. Users of digital systems will 

be able to record and communicate information of advanced quality in minus time 

and at elevated speed than is possible with analog systems. As a result, copyright 

infringements will likely be more frequent, more costly, and more difficult to prevent. 

With the preferment of Technology and more conspicuously digitization, the 

comprehensive world has always acknowledged the necessity for a Digital Copyright 

Law. Therefore, the prevailing Copyright law has grown, as the trend of preserving 

records in the form of Digital data that clearly requires protection, a need felt all 

around the world. 

The Right of Reproduction 

Digital technologies have ushered in new-fangled structure of facsimile of 

work. Ceremonial transmission of a work was substantial copy-based which could be 

on paper or tape as in the case of a book, or a tape or film as in the case of a 

phonogram or a motion picture. Right of reproduction is the most quintessential of 

the copyrights. It, however, was a predicament to elucidate it even in the pre-digital 

days. The Berne Convention had in particular included the rights of reproduction only 

as late as 1967. 

After the adoption of the Statute of Anne, the mother of present Copyright 

Law, the reproduction right has been at the core of copyright law for more than three 
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hundred years. However, accepted as an inspirational right conferred to authors4, the 

reproduction right per se has not been explicitly restricted by the international 

instruments for copyright protection5. Due to the non-existence of agreement on the 

right's choice and content, the original text of the Berne Convention did not consist of 

any provision that specifically secures the reproduction right6. 

So far there is no stumbling block in apprehending the right of reproduction 

in digital medium. The nodus emerges, however, on the issue of transitory or 

incidental reproduction that takes place in Internet communication. When a 

presumptive patron of a book goes to a book store, he can riffle through the book 

para mounting on whether to buy or not. In case of Internet, this skimming can take 

place only after the digital reproduction of the book in the Random Access Memory of 

the buyer’s computer. Whether such a reproduction should be covered under the 

gamut of the right of reproduction? The WCT did not finally resolve the issue and 

seem to have left it to the practices to emerge to govern the norms. 

The decentralized nature of Internet makes it possible for any user to 

broadcast a work boundlessly in the World Wide Web through an end number of 

channels, thus, giving rise to global piracy. Evaluations of global losses from pirated 

books, music composition and performing software range into billions of dollars. The 

Internet in  a way presents a difficult condition for copyright owners as the users 

convert mass disseminators of others copyright material and generate an imbalance 

between the authors and users7. The beginning of digital technology, therefore, 

presents lawmakers with a choice: either expand or adapt existing 'old media 

conceptions' or redefine the index of restricted acts, taking into account the 

particularities of the new environment in multiple facets. 

The dawn of the Internet makes the circumference of the reproduction right 

supplementary paradoxical in the new media age. Given that, any transferal of 

                                                      
4 Goldstein P. International Copyright: Principles, Law and Practice.: (Oxford University Press, New York 
2001) 
 
5 J. H. Spoor, (ed) The Impact of Copyright in Benelux Design Protection Law. In P. B. Hugenholtz, The 
Future of Copyright in a Digital Environment (Kluwer Law International) 
 
6 Ricketson, S. The Berne Convention for the Protection of Literary and Artistic Works: 1886- 1986 (London: 
Centre for Commercial Law Studies, Queen Mary College, 1987) 
 
7 Gulla, R. K. Digital Transformation of Copyright Laws and the Misty Indian Perspective, ICFAI Journal of 
Intellectual Property Rights, (2007) 6(3), 1-262 
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inoculate works over the Internet, involves the reproductions transitorily stored in the 

connected computers' RAM, the dubiety of whether right owners should be conceded 

with the ascendancy over all interim reproductions looms large amidst the 

dematerialized and decentralized psyche of the Internet. 

The Agreed statements attached to the WCT and WPPT make it 

comprehensible that the Article 9 of the Berne convention shall apply mutatis 

mutandis for the patronage of the reproduction right in the digital environment. At 

first glimpse, what is unambiguous under these two agreed statements is that 

permanent digital copies, for example, copies stored in floppy disks or a computer's 

read only memory (ROM), are protected by the WIPO Treaties 1996. Moreover, 

members are emancipated to commence contemporary inhibition or peculiarity to the 

re-delimited reproduction right, subject to the three-step test. Yet the quotidian 

elucidation of the second sentence of the agreed statements, in particular the term 

“storage”, still remains largely ambivalent and concealed. Does it cover the making of 

temporary copies? One would acknowledge in pessimistic that “in ordinary usage, 

'storage' signifies a much extortionate degree of activity than simple 'temporary' 

conduct”. On the incongruous, the counter argument may simply go that the 

temporarily stored copy does in fact constitute a form of storage of the work. Without 

the unswerving remission to the phrase “permanent or temporary”, the agreed 

statements, rather than consummating the proclaimed enthusiastic venture to provide 

the intelligibility, failed to persuade the expanse to which the reproduction right 

should be pertained in the digital environment. The vacillation of the treaty language 

leaves the query as to whether the provisional copies have been over lied, 

embryonically debatable. 

Legal Protection of Rights Management Information 

It is essential that every time a work or an object of related rights is requested 

and transmitted over the network, the fact of the use is verified together with all the 

documents required to approve that the settled payment can be transferred to the          

proper right owner(s). Numerous technologies in this respect are accessible or being 

developed which will allow the necessary feedback to the right owners. Such statistics 

may also function in unification with technological measures, as where a watermark 

assist to recognise a work but may also be a key component for allowing the legal use 

of a copyrighted work. It can also help to facilitate online certifying. It is important, 

however, that such data is not removed or misleading because the reimbursement of 

the right owners would not be paid at all in that case, or it would be diverted. From a 
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practical point of view, this would be as injurious to the profits of the right owners as a 

complete violation of rights. Right holders necessitate Right Management Information 

to docket their works and to let users diagnose the works and their nick of use, 

remarkably in the digital environment where activities progress quickly and often leave 

few superfluous trail. Rights management information is information that differentiates 

content secured by copyright or related rights. The Rights Management Information 

(RMI) of a work8 is just an information that provides acknowledgement of rights 

associated to that work, either directly or indirectly9. RMI in this sense is not a modern 

concept. The palatinate of apportionment of creative works, may be seen as the 

economic analogue to the right of attribution within moral rights jurisprudence, or 

even permission of files in UNIX10.  

 

Rights management information is one of the linchpins of systems that 

synchronize the rights held in digital works. The rise of Rights Management 

Information (RMI) assists the operative manipulation of works of authorship and offers 

a numerous of new opportunities for right owners to protect their moral rights in the 

digital age11. The RMI's vulnerability to unofficial modification or removal casts a long 

shadow on the safeguard of the integrity of RMI. It aimed to provide right owners with 

the necessary protection of RMI attached to their works, the WIPO Treaties 1996 assist 

contracting parties to offer actual protection contrary to the manipulation of RMI and 

other relative acts that excessively prejudice right owners' benefits. Antithetical to the 

traditionalist and amorphous language handed down in the anti- circumvention rules, 

the RMI-concomitant provisions in the WIPO Treaties 1996 usher in a set of new 

minimal standards for the protection of the integrity of RMI. Cardinally, the treaties 

make it clear that the illegal acts of fiddling RMI include: 

(1) The removal or alteration of any electronic rights management information 

without authority; and 

                                                      
8 The term ‘work’ is being used here to restrict this discussion to RMI in data that may be subject to 
copyright. 
 
9 For example, “Mark Perry” indicates the authorship of this paper, which may lead to assumptions 
regarding moral rights or economic rights in the absence of other more detailed indications. 
 
10 Jonathan Weinberg, “Hardware – Based ID, Right Management, and Trusted systems” uses the UNIX 
example, in N.Elkin – Karen & N.W. Netanel, Eds. The Commodification of Information (New York: 
Aspen Publishers, 1999) at 343-64. 
 
11 Schlachter, E. (1997). The Intellectual Property Renaissance in Cyberspace: Why Copyright Law Could 
Be Unimportant on the Internet, Berkeley Technology and Law Journal, 14, 1-25 



Journal of Army Law College Pune/February 2022                        49
 

(2) The non-permissive distribution, importation for distribution, broadcast or 

communication to the public of works, knowing that electronic rights 

management information has been removed or altered without authority12. 

Succeeding, the RMI provisions emphatically proffer for a two-layered proficiency 

requirement. With respect to the elemental layer of the knowledge requirement, 

persons with veritable knowledge perpetrating the afforested felonious act would 

be subjected to the retribution. The person liable for subsequent layer information 

of contents, must have the knowledge or have reasonable grounds to know that 

his act will “induce, enable, facilitate or conceal an infringement of any right” 

covered by the WCT and WPPT, or the Berne Convention. This, in fact, prepends 

an additional yardstick to stimulate whether the antecedent administration of RMI     

shall be castigated. It will immune those who unwittingly make transfiguration or 

elimination of RMI, and cause no threat to the legitimate interests of right 

owners13.  Triennial, the gamut of protectable RMI is unambiguously delineated. 

Under the WCT, the RMI entitled for protection encompasses the information 

which “identifies the work, the author of the work, the owner of any right in the 

work”, or deal with “the terms and conditions of use of the work, and any numbers 

or codes that represent such information”.  

 

Furthermore, such information should concurrently be “attached to a copy of 

a work or appears in correspondence with the communication of a work to the 

public”.14 Moreover, the acknowledged statement15 additionally makes intelligible that 

the rights protected incorporate both exclusive rights and rights of remuneration 

ascribed in the WCT or Berne Convention. Temporarily, contracting parties are not                            

allowed to reckon on Article 12 “to devise or implement rights management systems 

that would have the effect of imposing formalities”, interdicting the autonomous 

gesticulation of goods or crippling the enjoyment of rights under the WCT. This agreed 

statement is appurtenant mutatis mutandis to the RMI provision in the WPPT.16  

                                                      
12 Article 12 of WCT and Article 19 of WPPT 
 
13 Samuelson, P. (1997). The US Digital Agenda at WIPO, Virginia Journal of International 
Law, 37, 369-440. 

 
14 Article 19 of the WCT 
 
15 Article 12 of the WCT 
 
16 Agreed Statement concerning Article 19 of the WPPT 
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Copyright Enforcement in Digital Environment 

Currently, information and communication technologies have thoroughly 

changed the way works and services disseminate, and have also changed the way 

protected works are retrieved and pre-owned. They have made it achievable for 

information to be promulgated at culminating speed over wired or wireless networks 

essentially everywhere and have authorized for the opportunity of concomitant access 

by an incalculable number of individuals.   

Digitization and expansion of works over webs such as the Internet means that 

low-cost, high- quality copies can be produced quickly, and these produced copies 

can also be sent to numerous other people everywhere in the world, irrespective of 

borders. Moreover, digital works are easily rationalised or even elaborated, which 

means that there are various potential threats to the moral rights of authors. The 

relationship between creators, society and the users of protected works has also 

changed considerably. Considering these facts, it is not flabbergasted that copyright is 

one of the rudimentary areas to have inveigled the surveillance of the international 

community. As a substance of fact, copyright, historically incommodious to truncated 

circles of specialists and experts, has gamboled to public opprobrium mainly because 

of the new information technologies and, most of all, because of the expeditious 

evolution of the Internet. If, traditionally, one was to synchronize the interrelation of 

the rights of the classic creative chain: (a) authors and creative artists – (b) producers 

and distributors, generally referred to as “cultural industries” - and (c) public, now, in 

the new digital environment, new and powerful actors have appeared. The economic 

interests of these actors are often contradictory to those of the owners of copyright 

and therefore they tend to consider ‘copyright’ a very old- fashioned concept for their 

businesses Universal computer-based communications cut through international 

borders, creating a new dominion of human activity and damage the practicability and 

legality of laws based on terrestrial boundaries17.  

Digital knowledge has made copyright execution difficult to accomplish. Such 

a network of national codes may have sufficed in an era when the distribution or 

performance of works occurred within easily identifiable and discrete geographic 

boundaries. On the other hand, “instantaneous and simultaneous universal access to 

copyrighted works over digital systems primarily contests territorial notions in 

                                                      
17 Austin, Graeme W. (1999). Domestic Laws and Foreign Rights: Choice of Law in 
Transnational Copyright Infringement Litigation, Columbia - VLA Journal of Law & the Arts, 
23, 1-46 
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copyright” and confounds traditional choice of law doctrine because it is often hard to 

conclude where certain acts have happened in order to decide which copyright law to 

apply. Support for inventiveness as a mechanism for cultural and economic 

development is ludicrous nowadays without an unambiguous attentiveness in 

benevolence of originator and cultural industries. Currently, the ideal contraption for 

revitalizing cultural diversity is the erection, fabrication and worldwide circulation of as 

many heterogeneity of cultural goods as possible so as to safeguard multiracialism 

cultural offer. The subsequent grail is, however, to mold a better world for all, where 

technologies are at the amenity of human beings and where our ingenious diversity is 

inoculated, appreciated and agonized. The progress in technology posed new contests 

to the existing copyright laws, as the law was originally developed in the 

administration of print media that gradually brought under its protective shelter 

creative works, paintings, drawings, sculptures, which later stretched to photography 

and cinema as well. These age-old regulations and their essential notions in copyright 

law had to be re-examined, so as to make digital social record progress. The 

technological duplicators or recorders make the digital data simply accessible, which 

could lead to misuse of the work vis-a-vis a free movement of information in society, 

as the instant this digital record is placed in the public domain on the internet the 

author loses all control. Therefore, as Copyright law per se allowances certain negative 

rights to its owners to avoid anyone from doing acts relating to his work, as the 

Copyright law has now been amended to suit the new age digitization. 

Copyright Protection: An Emerging Trend 

USA was the first nation to bring into operation the provisions of the WIPO 

Copyright Treaty (WCT) and WIPO Performances and Phonograms Treaty (WPPT). It 

legislated the Digital Millennium Copyright Act 1998 that conferred protection of 

technological actions by separating it into two different categories being a measure 

that stop unlawful access of data and methods that prevent unlicensed copying. Thus, 

it forbids circumvention of technological actions governing access. The second 

ingredient of the DMCA 1998 was that it dealt with the technological measures used 

by authors to safeguard their copyright. However, this was strictly disapproved by the 

critics who state that this legislation prohibited scientific research and academic 

development; although the DMCA had a good impression in updating copyright law 

for the digital environment, as it was the first legislation of its kind. 

The Digital Economy Act 2010 was passed by the Parliament of the United 

Kingdom, adaptable digital media, and was announced by Lord Mendelssohn. It 
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received Royal Sanction on 8th April 2010, and came into force on 8th June 2010. 

Nevertheless, the Open Rights Group, privacy and consumer rights organizations 

censured the online copyright violation provisions via section 3 to 18 of the Act, 

because it somewhat had a suggestion of a progressed response scheme, which could 

ultimately disconnect Internet accounts used for persistent copyright violation. The 

Group took their apprehensions to the House of Lords and raised concerns about the 

impact on businesses offering Internet access to their customers, such as libraries and 

universities. 

Developing nations as they move in the digitization age, they face a major 

challenge as they are always reliant on developed countries, as a basis of information. 

Developing countries must be permitted to maintain freedom for educational and 

research purposes. It is very essential that such works are accessible for the complete 

growth of the Country. Thus, providing access is important, although what form of 

access may depend in part upon the sort of institution and its wish to involve in broad 

public broadcasting. 

Digital technology has created host of issues which needed an alacritous 

riposte. 

In India a compendious undertaking of explicating copyright law was made 

latterly by way of a major refurbish of copyright law. It provided for punishment for 

those who in any way out manoeuvre a technological measure pertaining for the 

impetus of shielding any of the rights confabulating by the Copyright Act. However, 

few exceptions were chiseled out to asphalt for legitimate use of copyright material 

while confronting technology, which can be summed up as under (Section 65A of the 

Copyright (Amendment) Act 2012). The gamut of the exoneration under this section 

should be incommodious to owners or operators who are expressly authorized by the 

owners to accomplish the task and should not be so extensive so as to besmear any 

operator in general. One of the major revolutions made by India through these 

amendments was compliance with WIPO mandate without formally ratifying the WIPO 

Treaty. 

The 2012 Amendment has pioneered a new Section 53 which provides a 

meticulous procedure where the owner of the copyright can make an application to 

the Commissioner of Customs (or any other authorized officer) for seizing of infringing 

copies of works that are imported into India. 
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This amendment seems to be in oblique with the Intellectual Property Rights 

(Imported Goods) Enforcement Rules, 2007. After analysis of the evidence embellished 

by the owner of the right and on being satisfied, the Commissioner may serve 

infringing copies of the work as proscribed goods that have been imported into India, 

excluding goods in transit. When any goods treated as prohibited under the above 

provision have been impeded, the Customs Officer impeding them shall inform the 

importer as well as the person who gave notice, of the detention of such goods within 

forty-eight hours of their detention. The present provision appears to be a succour to 

the copyright owner to prevent import of infringing copies into India. However, the 

Customs authorities have limited right to detain the goods till the copyright owner 

obtains court order. It is very difficult for the copyright holders to convince regarding 

the unregistered copyright ownership to the authorities and therefore, it is required to 

issue rules in respect of unregistered copyright for better implementation of the object 

of this provision. Further, in the case of the Gramophone Co. of India Ltd. v. B.B. 

Pandey18, the Supreme Court of India concluded that the word 'import' in Sections 51 

and 53 of the Act means 'bringing into India from outside India' and is not limited to 

importation for trade only but includes importation for transportation across the 

country. The moment goods enter India, even if it is on transit, it is prone to violation 

of copyright. However, the Amendment has carved out “good in transit” from the 

“prohibited goods” for the purpose of this Section.  

Need for International Harmonization 

Harmonization is a process by which the diversifying laws of divergent 

sovereign entities are gamboled in order to manifest a conventional set of legal 

principles they acknowledge to follow. Even though the word harmonization is often 

used but it emerges synonymous with unification, it has a much rambling insinuation, 

because it seeks to harmonize various legal systems by annihilating paramount 

differences and fabricating minimum requirements; unlike unification, which leads to a 

unwavering set of agreed rules or replacement of two or more legal systems with one 

legal system. Given the borderless nature of the Internet and its capacity of 

transferring works almost at a lightning speed, copyright security has become more 

and more difficult19.  

                                                      
18 1984 (2) SCC 534 SC 
 
19  WIPO. (1998). Intellectual Property Reading Material, WIPO, Geneva 
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The difficulties created by latest technological developments cannot be 

resolved by the decisions of individual countries. With the Internet, copyrighted works 

continue to be exposed to outside piracy even if secured in the home country. 

Therefore, it is essential to balance between the easy violation and expensive 

implementation; it is also essential to address the suspicions involved in the 

international lawsuit. No doubt, to some level these suspicions are common to all 

litigations, but in most other situations there is, at least, a larger amount of instance 

for successful results. The more is the doubt about the processes of application, 

relevant laws, or the probable results, the more unwilling copyright owners will try to 

impose their rights overseas. The issue for a copyright holder is not only the potential 

loss of incomes due to the violation but also the other costs spent in failed litigation. 

Implementing judgments would be easy if all the offenders were citizens of the 

country of the court that pronounced the judgment. 

In the case of alien offenders, it would also be straightforward if they had 

belongings inside that country. However, foreign offenders with no belongings in the 

forum country generate a problem. It can be problematic to have national judgments 

imposed in the foreign country where the offender lives or has belongings, and it is 

also difficult, expensive, and time-consuming the need to chase additional copyright 

litigation abroad. 

The omnipresent nature of online transfer systems requires the attention of 

international enforcement, which will to some point need the harmonization of 

domestic laws regarding execution measures and enable the cross-border safeguard 

of copyright in the digital age. Clear rules about the implementation of initial orders 

and monetary judgments will reduce the inconvenience of dealing with the unknowns. 

Even if the cost of the international lawsuit would only be slightly reduced, the 

increased certainty and chance of victory would improve the balance between the 

unfettered violation and expensive execution. 

With escalating interest in foreign economies, the interest in harmonization 

will also proliferate to make transactions and access more methodical. However, since 

many nations endeavour to perpetuate their sovereign status, they have 

unprecedented national interests and different laws. Thus, harmonization of 

intellectual property is a lackluster procedure of careful intercession and severance of 

affairs of copyright. 

Harmonization is a procedure without a explicate start and consummate point. 

We could say it is proficient when developing and already established countries have a 
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serviceable system, approachable to all interested parties, with an unprejudiced and 

unbiased organization to disentangle antagonism. Since countries oscillate in their 

scientific and technological advances as well as in their socio–economic structures, an 

optimal intellectual property system needs to be resilient and transpicuous as well.  

Legal Protection of Technological Measures Under Indian Copyright Law 

With the thickening of technological technique of dissipating protected 

material, right owners have thrived, and are still developing, technological measures 

focused at protecting their material against unaccredited use. The objective of 

technological protection measures is to inoculate or shield works in digital 

configuration. It can be unsegregated in software or forge into the hardware. The 

dawn of Internet lubricates the manufacture and touting of circumvention devices, and 

the subsequent dissemination of copies of works whose technological protection 

measures have been circumvented, at a global scale, constituting disquieting 

challenges for the efficacious protection of copyright owner’s interests. 

The Indian Copyright Law mostly comprises of the Copyright Act20. To meet 

with the national and international requirements, the Act has been modified five times, 

previous to 2012, once each in the years 1983, 1984, 1993, 1994 and 1999 to meet    

the national and international requirements. The amendment of 1994 was an answer 

to the technical changes in the means of communication such as broadcasting and 

telecasting and the development of new machinery like computer software. Further 

the Amendments pronounced by the Copyright Amendment Act, 2012 are essential in 

terms of range as they talk about the challenges posed by the Internet and go beyond 

these challenges in their range. The most recent Amendment complements the 

Copyright Act, 1957 with WCT and WPPT. With these amendments, the Indian 

Copyright Law has developed a progressive piece of legislation and the overall opinion 

is that, excepting a few aspects, the amended Act is capable of fronting copyright 

challenges of digital technologies as well as those of Internet. 

With the amendment of Copyright Act in the year 2012, a new Section 65A 

has been inserted which gives protection against technological measures which is 

used by the copyright holder to guard his rights on his work. Any individual who 

avoids an effective technological measure applied for the guarding any of the rights, 

with the aim of overstepping such rights, shall be punishable with imprisonment which 

                                                      
20 The Copyright Act 1957 
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may range to two years and he shall also be accountable to fine. Sub-section (2) of 

Section 65A provides for some exceptions. The bar shall not avoid doing anything for 

a purpose not specifically prohibited by the Act (thus allowing enjoyment of fair use 

provisions). However, if any person facilitating escape by another person of a technical 

measure for such a purpose, than it shall maintain a complete record of such other 

person which includes his name, address and all the relevant records which are 

necessary to identify him and the purpose for which he has been facilitated. 

Conclusion 

The growth of copyright has been closely associated with technological 

progress. Though most of the technologies made copyright protection more 

problematic, digital computers managed to amend the fundamental concepts behind 

copyright. These tests to copyright industry have arisen at a time when the share of 

copyright in national economies is reaching exceptional levels. It becomes critical to 

regulate the legal system to answer back to the new technological developments in an 

effective and proper way, keeping in view the speed and pace of these developments. 

This will maintain a stability between the stakeholders be it uses or creators for the 

public interest. In order to do so, the emphasis of the anti-circumvention regulation 

should be to aim at the technologically classy persons who have the potential to 

become circumventors, and the producers and suppliers of circumvention-enabling 

devices. In most situations, technologically sophisticated persons, though 

comparatively small in number, have the technological knowledge of how to avoid 

technological measures. On the contrary, normal users are by no means have the 

sufficient technological knowledge regarding the protection by the defeating devices 

in order to avoid technological measures. 

It is important to note that the welfare of both developed and developing 

countries cannot be fulfilled in the digital domain due to the absence of territorial 

limits. Therefore, it is correct to have one single statute for the whole world being a 

strong DRM system. Therefore, all content owners across the world would be cheered 

to do more trade on the internet whose end-result leads to more profits because of 

the wide reach and quality offered by the digital world. This, in turn, would provide 

good monetary incentives, which would end in a development in the use and 

formation of useful arts. Therefore, it would work to have strong laws against 

avoidance of DRM systems in order to restraint piracy to a large amount. 
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It seems ineluctable that the digital networked environment will eventually 

postulate more exhaustive transmute to the copyright system not only to indemnify 

requisite protection to right holders, but also to harbour the constitutional interests of 

users of protected works. The amalgamation of legislative approach will, it is 

submitted, be the only efficacious way of trading with the problems propounded for 

the exercise of copyright and related rights in the imprecise environment moulded by 

the Internet and other international communication systems. 

On account of the indivisible nature of the Internet having dissimilar rules for 

different nations, based on the progress status of the country, works out to be 

cumbersome. Therefore, in mutual interests of both developed and developing 

countries, it would be beneficial for the world as a whole to have a strong legal safety 

against avoidance of DRM systems, thereby inspiring creativity in useful arts, which in 

turn is valuable for everyone. 
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Suits By or Against the Government or Public Officers in their 

Official Capacity 

Mr. Ashwin Singh1 

Abstract 

The law is aimed at creating rights and duties in the society, when someone 

either in their personal and/or organizational capacity violates their rights and/or 

duties in the society at the expense of another, the law allows the latter to hold the 

former liable in a court of law. This principle of righting the wrong done on a person is 

not just limited to a Peron or any private/public organization but is also extended 

towards the government or the sovereign of the state. 

 

The same spirit is represented in Article 300 of the Constitution of India and 

section 79 to section 82 of the CPC read with Order XXVII of the Civil Procedure Code. 

This right has existed since ancient’s times in India, wherein the people who were 

wronged by the sovereign could go to the sovereigns and ask for justice, in the 

modern era however this power has been modernized by the British authorities. 

Subsequently, India adopted the same after her independence from the British. 

 

This article aims at understanding the legal history of the right, along with 

providing some recommendations for improvement in laws wherein the power is 

being abused by one party or the other. This article will also aim to understand this 

right through the case law history of the same. 

 

Introduction 

The right to sue the sovereign has been different all around the world. In early 

European and Asian countries this right was not present, and the system of “King can 

do no wrong”2 was blindly followed. This changed in England in 1947 with the passing 

of the Crown Proceedings Act, 1947. This act allowed the king and/or the sovereign to 

be sued by members of the common public concerning various aspects of law and 

other legal matters. The main reasoning for this was that with the increasing activities 

                                                 
1 3RD Year, BBA LLB, Symbiosis Law School, Pune 
 
2 Hooker, M.B. The East India Company And The Crown 1773-1858.” Malaya Law Review 11, no. 1 

(1969): 1–37. <http://www.jstor.org/stable/24863503> 
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by the king and his servants in the life of the commoners, a way to sue in case the king 

is doing some wrong must be present. Therefore this act came into place.  

 

In Ancient India, under Hindu jurisprudence, no one was exempted from the 

rule of law and everyone could be sued. Whether it was a king, an ordinary citizen, or a 

judge everyone was under the rule of law. The most important role of the sovereign 

was the protection of citizens, punishment of crime and lawlessness, and protection of 

dharma. With developments in political arenas in medieval India, the law changed its 

form. It was the king, whether Hindu or Muslim, whose supreme responsibility was to 

administer justice. In exceptional cases an honest judge was also appointed. The 

compensation, if any, was paid from the state treasury.3 

 

In Modern India, the right to sue the sovereign comes from Article 300 of the 

Constitution of India and Order XXVII of CPC read with sections 79 to 82. This right 

allows the people of India to sue the government and the government officials, in case 

the people suspects that there have been wrongdoings been done by the former. One 

thing to note here is that the states and/or the government officials are not liable for 

any of the sovereign functions of the state which they perform, but for any non-

sovereign function of the state which may at one point have harmed the rights of the 

concerned citizen and therefore subsequently the citizen could sue them in a court of 

law.4 

 

The Provision in the Law 

The main provision in concern with the right of suing the sovereign is in the 

Constitution of India and the Civil Procedure Code. In the constitution article 300 is 

present whereas, in the Civil Procedure Code, sections 79 to 82 are present read with 

order XXVII.  Article 300 of the Constitution provides a right to sue the sovereign 

however the same is only possible with the relevant section of CPC. The provision of 

the law under C.P.C. are as follows: 

 Section 79 : Section 79 lays down that suits can be bought against the 

government but does not specify the procedure followed in cases of the rights 

                                                 
3 Sathe, S. P. Defamation and Public Advocacy Economic and Political Weekly 38, no. 22 (2003): 2109–12 

< http://www.jstor.org/stable/4413610> 

 
4 Jaffe, Louis L. Suits against Governments and Officers: Damage Actions. Harvard Law Review 77, no. 2 

(1963): 209–39 <https://doi.org/10.2307/1338770> 



Journal of Army Law College Pune/February 2022                   60
 

and liabilities arising from the same. The jurisdiction of the same is also 

explained under this section.  

 Section 80: This section includes the nature and object for which a suit can be 

bought by the concerned party against the government and/or any of its 

authorities. A detailed explanation of the Notice is also provided under this 

section. 

 Section 81 & 82: These sections explain the other various aspects of a suit 

being bought against a government official. Section 81 explains cases wherein 

the government official acting upon his official capacity can and cannot be 

arrested and Section 82 talks about the execution of such decrees. 

 Order XXVII: This order of the CPC explains the procedure and other aspects 

which are to be followed in the case of a suit against the government and/or 

any of the other government bodies concerned. This order also deals with the 

other aspects such as which person is authorized to act for the government, 

fixation of the day of appearance, the duty of the court in suits, attendance of 

a person, etc. 

 

Development of the Right  

 The jurisprudential development in this area of law has been constantly 

developing themselves and subsequently, the jurisprudence has also increased. The 

major case law concerning this arena of law are: 

 

1. Chief Conservator of Forests, Government of A.P. v. Collector5: The Apex court has, 

in this case, observed that the rights given to the citizen of India under Section 79 

of CPC read with Order 27 are not just a formality in nature, but it is more of a 

matter of significant consideration, wherein the Government of India in the form 

of the Union of India and any of the states/ Union Territories may be sued in the 

name of plaintiff and/or defendant, as the case in that particular situation may be. 

It was further observed by the Apex Court that the description of a party and the 

error if any between the misjoinder, misnomer, and wrong description of the party, 

should be corrected by the court at any stage of the suit.  

2. Dominion of India v. R.C.K.C. Nath And Co.6: The court held that words such as 

dwell, reside, or carry on business are not applicable in suits in relation with the 
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6 AIR 1950 Cal 207 
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government of India and/or any of the other state government and/or any other 

authorities. 

3. Secretary, Ministry of Works & Housing, Government of India and Ors. v. 

Mohinder Singh Jagdev7: The Hon’ble Apex court, in this case, observed that the 

state can be sued under Article 300 of the Constitution and Order XXXVII of CPC 

and the state can be both the appellant and/or the defendant as the case may be. 

The Court further observed that in the particular case since the suit was filed by 

the Secretary of the Ministry of Works & Housing, the Government of India 

automatically becomes a part of the suit. The court in their concluding remarks 

stated that this system is to be followed in all cases related to states and other 

state entities and the courts whosoever have the jurisdiction have the complete 

power to change the name of the suit accordingly. 

4. Ranjeet Mal v. General Manager Northern Railway, New Delhi, 8 & State of Kerala v. 

The General Manager Southern Railway, Madras,9. The court in both of these cases 

came to somewhat identical conclusion that since in these cases, the railway is 

being sued, and the railway is looked upon after by the Union Government and 

since under any order which may be passed by the court, the union and the 

railways will be affected, therefore the union of India including the railways should 

be a party in the particular suits. 

5. State of Uttar Pradesh v. Janki Saran Kailash Chandra10: In this case, the District 

Government counsel had sought an adjournment and received the same from the 

court. After which the State Government’s counsel stated that the district 

government counsel was not authorized to do so and therefore the adjournment 

should not be taken into the record. The state government’s counsel also pleaded 

that the original adjournment should not be counted and that the state 

government should be given a new adjournment by the court. The honorable 

court, in this case, stated that this request of the state government is irrational and 

completely wrong towards the other side if this request was granted.  
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6. Kali Prasad Agarwala v. M/s. Bharat Coking Coal Limited11: In this case, the 

appellant has filed a suit against the alleged encroachment on her land by the 

state government’s authorities. The court, in this case, held that the state of Bihar 

must be a party in the present suit, as their side of the story must be heard before 

any order is passed by the court, before which nothing ought to be done, even in 

the case of an expedite relief sought. 

7. State of Rajasthan v. Rikhabchand Dhariwal12: The court in this judgment stated 

that whenever it is deemed necessary by the court to include any of the 

government bodies and/or the government as a party to the suit, the same must 

be done by the court, without the inclusion of such party, the order and/or 

judgment passed by the court would not be held valid. 

8. Rohtas Singh v. Commissioner13: In this case, the court has held that a person who 

an ex-officio person appointed to represent the state or any organ of a state in a 

suit shall be allowed to do so under the court of law. 

9. Bal Niketan Nursery School v. Kesari Prasad14: The court in this suit held that the 

addition of the parties to a suit, specifically of any government parties could be 

done at anything during the suit subject to reasonability and the facts of the 

present case. 

Recommendations for Improvement 

 The Indian legal system has effectively functioned till now in the matter 

relating to suits and/or cases against the government and/or the government officials 

in their official capacity, however, this system has been the same since the 

independence of India, and thus subsequently there is a lot of scope for improvement.  

Some recommendations for improvement in this area of law could be the following: 

1. Attempt for Settlement by Other Means : The most important recommendation 

for such cases could be focusing on an increment of settlement of these cases by 
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13 Agra, AIR 1997 All 278 
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other methods such as mediation, reconciliation, etc.15 This effort would serve the 

nation in a multi-pronged manner: 

 Firstly by taking some pressure on the court of law in the country, which is 

already overburdened,  

 Secondly by saving government treasure and funds in a long-fought legal 

battle, which could subsequently be diverted to other public welfare, 

 Thirdly by saving time and manpower used in a legal battle, 

 Lastly by allowing other methods of dispute resolution to arise in the 

country. 

2. Protection of Applicants : One of the most basic areas wherein this right could 

be improved upon could be done by providing more protection to those who are 

filing a suit or suit against the government or any government official. Lately, this 

has been observed that due to the lack of protection being offered and provided 

to these applicants, they are under various threats of physical and mental abuse at 

the hands of the miscreants of society. This situation could be better under the 

Vyapam Scam case in the state of Madhya Pradesh, wherein the applicants have 

alleged criminal intimidation by the other side. 

3. Protection of Witness : Along with the Applicants, it is also important to grant 

special protection to the witnesses who are coming to stand up and speak against 

the government authorities. There is a huge scope of intimidation to be done 

towards these witnesses and in the absence of any concrete protection to them 

through the form of any legislative or judicial protection, they get mistreated and 

often abused by the hands of the other side.16 

4. Protection of Future Actions by the Government : The applicants including all 

the concerned parties in a case or suit against the government authorities should 

be offered some sort of protection against the future actions of the government 

which may be done to take revenge from the applicants and all the other parties 

concerned. 

                                                 
15 Edwards, H. (1986). Alternative Dispute Resolution: Panacea or Anathema? Harvard Law Review, 

99(3), 668-684. doi:10.2307/1341152 

 
16 Mrs. Priyanka Dhar, ‘Witness Protection And Justice Delivery System In India - A Critique’, (2016) 

GJLS VOL IV, No 1  
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5. Fast-Tracking of Cases : Cases of nature wherein the government and/or any 

government official is a party should be focused upon and fast-tracked, as in these 

cases, there is a huge chance of intimidation being done by one side along with all 

the other situations which could arise which could potentially be dangerous for 

the health of such cases. Therefore this is why these cases should be fast-tracked. 

6. Free Legal Aid to Applicants: Applicants in these types of cases should be 

provided free legal aid by the judiciary and other members personal and/or 

organizations of the Indian legal system.17 There are various reasons in support of 

this argument, but the main is the longevity of these cases, which makes the 

ability of the applicant to afford the legal fees close to impossible. 

7. Creation of Specific Court : Similarly on the lines of the presence of a specific 

court for cases against the Member of Parliament, a special court should be 

created for matters relating to cases against the government and/or any 

government official. This court should be equipped with the latest legal 

technology to also make sure that the documents are effectively recorded and are 

available in just. One step further in this direction could be the creation of courts 

relating to specific subject matter such as bribery cases, environmental cases, 

Scam cases, etc. 

8. Creation of Specific Government Authority : A specific government authority 

should be created for the effective filling of suits. Under the current system, the 

district collector is responsible for the majority of such cases, however, applicants 

have to send the cases to a specific organization in case the situation calls for. This 

issue should be ramified and a specific legal authority should be created for all 

cases relating to issues against the government and/or the government officials. 

9. Technical Grounds : Recently it can be seen that a huge number of cases are 

being dismissed by the government bodies and/or government officials on 

grounds of various technicalities including error in the notice, error in choosing 

the concerned government authority, etc. An amendment should be made in the 

CPC by which a specific provision should be inserted which would allow no cases 

against the government to be dismissed solely on the grounds of some 

technicalities. 

10. Ease in Making the Suits: A final recommendation could be making the suits 

easily draftable and available in areas of public domain, the government should 

                                                 
17 Snouffer, W.C., ‘Sovereign Immunity, Suits Against Public Officers, and the Dead Letter of Oregon 

Law’ (1966.). Or. L. Rev., 46, p.286 
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make it their prime goal to help all concerned citizens who may be filing a suit 

against them. Furthermore, it should be specified in the provision itself about the 

other aspects of the fling, such as where to file the particular suit, what will happen 

in case of an appeal, etc. 

 

Conclusion  

The applicability of sections 79 to 82 of CPC and Article 300 of the 

Constitution of India must be determined by the law as it stands.18 Suits against or by 

the government and/or public officers become and subsequently constitute several 

different formalities whilst simultaneously providing the government several 

protection and defences. These protections give the ability to the government to take 

action against any individual and save the court’s time, however, this could also 

become a source of wrongdoings. Hence in cases concerning the government, the 

courts should instead of a hard and fast rule applicable for all, go in more of a case by 

case approach and looks into each of the matter individually. 

 

Like the freedom struggle movement led by Gandhiji for our independence, 

the move for the protection of applicants and all other parties against the government 

also requires huge public attention to be bought. In the constitution, it is written that 

the people of India are the sovereign and the real owner of power in the republic. 

Therefore unless this issue turns into a mass movement, the chances of real 

development happening in this arena of law are very low. However, even after that, it 

is important to note that there has been significant development in this field by the 

legislature, judiciary, and public activism. Suits against the government and/or the 

government officials are not just a simple case in a court of law but shows the power 

of a common citizen in the country to challenge the entire government and therefore 

subsequently this sacred power should be continuously improved upon and protected 

from the miscreants of society. 

                                                 
18 7 C.K Takwani, (ed) Civil Procedure with limitation Act, 1963 426-37  
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Blasphemy Laws and their Impact on the Socio-Economic 

Development in South Asia: A Comparative Study of Pakistan and 

India 

Mr. Deepansh Tripathi1 

Abstract 

The core objective of the paper is to find out whether there is any relationship between 

the development of the State and blasphemy laws. In this paper, the findings will be 

compared between that of India and Pakistan. In order to build the structure, the paper 

will first try to trace the history of blasphemy laws in both countries, followed by a 

comparison of legal provisions of these nations regarding offences relating to 

defamation of religion and the term of imprisonment. Further, the paper will try to 

establish a relationship between religiosity and development. The idea that countries 

with strong blasphemy laws or intense religiosity impact development in a certain way, 

will be discussed in the paper. For comparing India and Pakistan's development, this 

paper has used the Human Development Index (HDI) as the tool to draw the inference. 

The author has chosen India and Pakistan because of the differences in their 

constitution. The former is a secular nation and the later has a religious character; this 

will essentially help understand the impact of blasphemy laws on two different sets of 

constitutional frameworks. 

Introduction 

A significant question that arises in the contemporary times is that, whether 

religion unites or divides? In the past decade, the South Asian countries have witnessed 

extreme violent acts in the name of religion2. Diversity is not a character for 

celebration anymore, but is now used as a weapon to commit target crimes against 

specific group of people based on the caste they belong to, their skin colour, the 

religion they follow or gods they worship. The Universal Declaration of Human Rights 

provides us with the liberty to worship and profess any religion. To protect religious 

beliefs and morality and prevent mockery of religious idols, gods - blasphemy laws are 

formed. "Blasphemy" is derived from a Greek term that means "speaking evil".  

                                                
1 LL.M. 2nd Year South Asian University, New Delhi 

 
2 ‘End Blasphemy Laws in Pakistan’, <https://end-blasphemy-laws.org/countries/asia-central-
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The objective to create such laws is to prohibit blasphemy altogether, this is 

an act of showing contempt or insulting or lack of reverence to a deity, or sacred things, 

or toward something considered inviolable. In recent times, this very law whose 

objective was to ensure harmony has become a severe threat to peace, social stability 

and development. This paper will focus on this changing character, perhaps, the entire 

transformed dimension of blasphemy laws, and religion and religious institutions' role 

in ensuring development3. 

A Political Battle in India with the Sword of Blasphemy 

The world's largest democracy with a famously secular Constitution is, 

ironically to say the least, dealing with inter-religious tension, which has risen in recent 

years. Furthermore, India's position of blasphemy laws is not only unclear, but also 

dubious in nature. The lawmakers' popular justification for strict blasphemy legislation 

is to protect every religion from any denunciation of their sacrosanct belief, feelings on 

idols or gods. According to the legislature, since India is a nation with vast diversity in 

terms of religion and faith, with hundreds of thousands of gods and idols, strict 

blasphemy laws will protect their objective and create a deterrent effect on whoever 

acts in violation of the law in the society.  

 

Talking of India's recent issues where getting offended due to 

cinematographic films, movies on OTT platforms became a new trend. Political groups 

protest against movies that depict certain scenes hurting their religious sentiments in 

a certain way4. The most famous phrase to justify their actions is that this is the 

offence of Defamation of Religion. The protestors' usual demands are either to ban the 

film or arrest the movie's star cast. The problem does not stop here, this extremist 

mind set leads to vandalism and violent conflicts5. In the past decade, the cases of 

                                                
3 Katherine Marshall, ‘Development and Religion: A Different Lens on Development Debates’ (2001), 
Vol. 76 Peabody Journal of Education <https://www.jstor.org/stable/1493254> accessed 27 January 
2021 
 
4  ‘End Blasphemy Laws in India’, <https://end-blasphemy-laws.org/countries/asia-central-southern-
and-south-eastern/pakistan/> accessed 27 January 2021 
 
5 Alison Gerzina, ‘The Uncertain Future of Democracy in India’,  (21 march, 2019) 
<https://www.democratic-erosion.com/2019/03/21/the-uncertain-future-of-democracy-in-india-by-
alison-gerzina/> accessed 27 January 2021 
 



Journal of Army Law College Pune/February 2022                      68
 

mob lynching in the name of animal vigilantism6 and cattle protection and the witch-

hunting of intellectuals have arisen multiple folds. The language and politics of 

blasphemy have featured prominently in national media debates7. 

 

Ideally, every citizen is free to worship or profess any religion, and the State 

does not have a say in this regard. However, the word 'secular' is losing its identity 

gradually. Recently, one of the incidents where worshipping 'Asur' (demon-worship) in 

a prestigious university became controversial, Demon-worship8 is a prominent practice 

in a significant part of Eastern India. Again, this is not the Parliament's domain of 

intervention, but this incident was labelled as 'blasphemous' by the Indian Parliament. 

Legal Provisions in the Indian Laws regarding Blasphemy 

Chapter XV of the Indian Penal Code is titled as 'Offences relating to Religion'. This 

chapter pertains to the blasphemy laws of India and covers the following sections: 

● Section 2959: It serves as a reasonable restriction on the freedom of speech 

Article 19(2) of the constitution maintains public order10. This provision states- 

"any person intentionally damages, destroys or defiles any religious object 

deemed sacred by followers of any religion in India, including objects other than 

idols and books, punished with imprisonment up to two years or fine, or both". 

● Section 295A11: "maliciously uses words spoken or written or signs or by visible 

representation insults or attempts to insult religious sentiments of any class of 

citizens, punishment with three years’ imprisonment or fine." 

● Section 29612: "intentionally causes disturbance to any lawful religious assembly 

and ceremonies thereof, the punishment of imprisoned for one year or fine." 

                                                
6 MukulKesavan, ‘The case made by liberals for abolishing the state of Jammu and Kashmir – and why 
it’s flawed’ (14 August 2019) <https://scroll.in/article/933731/the-case-made-by-liberals-for-
abolishing-the-state-of-jammu-and-kashmir-and-why-its-flawed> accessed 27 January 2021 
 
7 Cass R. Sunstein, ‘Democrats should stop mocking Republicans’, (21 July 2016) 
<https://www.kansascity.com/opinion/opn-columns-blogs/syndicated-
columnists/article91092532.html> accessed 27 January 2021 
 
8 Paul Rollier, KathinkaFrøystad and ArildEngelsen Ruud, ‘Durga did not kill Mahishasur: Hindus, 
Adivasis and Hindutva’, in Moumita Sen (ed), Outrage: The Rise of Religious Offence in Contemporary South 
Asia (UCL Press Stable 2020) 
 
9 The Indian Penal Code, 1860 
 
10 RamjiLalModi v State of UP (1957), 292 (SC of India) 
 
11 Ibid 8 
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● Section 29713: "intentionally trespasses any burial place knowing that this act of 

his may hurt the religious sentiments of any class of citizens, the punishment of 

one-year imprisonment or fine."  

● Section 15414 prohibits the incitement of hatred in the name of religion, but 

this section does not protect any religion, but rather it protects the right of an 

individual to practice his or her religion.  

 

Recently the (Punjab Amendment) Bill, 2018 inserted Section 295AA15, 

"whoever causes injury, damage or sacrilege to Sri Guru Granth Sahib, SrimadBhagwad 

Geeta, Holy Quran and Holy Bible to hurt the religious feelings of the people, shall be 

punished with imprisonment for life". This amendment reflects the extreme bottom of 

religious dominance. The question arises here, whether it is justified to sentence a 

person for the rest of his life for hurting the feelings of a few members of a particular 

faith16. 

Pakistan’s Laws on Blasphemy 

The situation is even more problematic when it comes to Blasphemy Laws in 

Pakistan. It is horrible to the extent that mere accusation of blasphemy against 

someone can result in the accused's life becoming endangered. Time and again, the 

State has promised that adequate provisions for minorities would be added to allow 

them to practice their religious beliefs freely, but neither any significant steps are 

taken, nor major relief is provided till date. Blasphemy cases are mostly brought by 

those in the majority and abuse their dominant power to undermine minority groups 

against whom they have a feud or grudge, since the introduction of Article 295-C, 

where capital punishment is given for religious offences against Islam17. Soon after this 

amendment, many cases were reported regarding the abuse of law extensively to 

harass members of Pakistan's religious minorities.  

                                                                                                                            
12 Ibid 8 
 
13 Ibid 8 
 
14 Ibid 8. 
 
15 Ibid 8. 
 
16 ‘Punjab Cabinet approves draft of bill that makes sacrilege punishable with life imprisonment’ (21 
August 2018) <https://scroll.in/latest/891334/punjab-cabinet-approves-draft-of-bill-that-makes-
sacrilege-punishable-with-life-imprisonment> accessed 27 January 2021 
 
17Ibid 1. 
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Another incident to reflect the nation's religious extremist character when a 

mob of around 1,200 people chased and attacked a couple just on the rumors that 

they had burned verses from the Holy Quran18. According to Amnesty International19, 

hundreds of people have been charged under blasphemy law in the past decade. 

Legal provisions in Pakistan Laws regarding Blasphemy 

Chapter XV of Pakistan's Penal Code, with the Criminal Law (Amendment) Act, 

1986 contains several sections that institute blasphemy and religious defamation laws: 

- 

● Section 295A20: outlaws "deliberate and malicious acts intended to outrage 

religious feelings of any class by insulting its religion or religious beliefs". 

● Section 295-B21: outlaws "willful defiling, desecration, or damaging the Holy 

Quran and will be punished with life imprisonment". 

● Section 295-C22: It is particularly controversial. It stipulates as follows: 

"Whoever by words, either spoken or written, or by visible representation or by 

any imputation, innuendo, or insinuation, directly or indirectly, defiles the sacred 

name of the Holy Prophet Muhammad (peace be upon him) shall be punished 

with death, or imprisonment for life, and shall also be liable to fine". 

● Section 29823: prohibits people from saying anything that had the deliberate 

intent to wound religious feelings. 

● Section 298-B24: punishes any misuse of epithets, descriptions, or titles reserved 

for certain holy personages or places. 

                                                
18 Morgan Lee, ‘Into the Fiery Furnace: Christian Couple in Pakistan Burned for 'Blasphemy’ (6 
November 2014) <christianitytoday.com/gleanings/2014/november/into-fiery-furnace-christians-
pakistan-burned-blasphemy.html> accessed 27 January 2021 
 
19 Amnesty International Report (1996) 
<https://www.amnesty.org/en/documents/pol10/0002/1996/en/> accessed 27 January 2021 
 
20 Pakistan Penal Code, 1860 
 
21 Id.  
 
22 Id. 
 
23 Id. 
 
24 Id. 
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The blasphemy laws are further bolstered by the Anti-Terrorism Act of 

Pakistan25, which states that any action, including speech, intended to incite religious 

hatred will result in seven years of imprisonment26. 

Surveillance of Virtual Platforms 

As communication methods are changing rapidly, so are the laws to curb the 

freedom of expression. However, the problem remains fundamental, as to what is the 

formula to decide what is blasphemous content and how the degree of punishment 

will vary. To bring online platforms under the blasphemy's domain, the Indian Ministry 

of Communications and Information Technology in 2011 issued new rules requiring 

operators of social media networks to screen and remove blasphemous content within 

36 hours whenever there is a complaint. However, the notification fails to define the 

criteria to decide that the complaint is authentic, the content is blasphemous in nature 

and on the criteria through which the authority will decide27. 

 

In Pakistan, the government blocks perceived blasphemous content on 

Youtube, Facebook, Twitter and other social networking sites. Twitter has also been 

subject to blocking and complicit in the censoring of material on its platform. In 2014, 

the Pakistan Telecommunication Authority requested removing some material, much 

of which mocked Islam and other religions, claiming it to be "blasphemous," 

"unethical" and violated Pakistan's Penal Code28. However, again the central questions 

remain the same and yet unanswered. 

Religiosity and Development: An Imperceptible Bond 

It might be surprising for many that there exists a link between religion and 

development29. No matter how alien these two might appear in the first instance, they 

                                                
25 Ibid 1 
 
26 Blasphemy and Related Laws, <https://www.loc.gov/law/help/blasphemy/index.php> accessed 27 
January 2021, 49-51 
 
27 Ibid 3 
 
28 ‘TwitterTheocracy campaign after social network blocks “blasphemy” in Pakistan’ (10 JUNE 2014) 
<iheu.org/twittertheocracy-campaign-after-social-network-blocks-blasphemy-in-pakistan/> accessed  
27 January 2021 
 
29 Asif Aqeel, ‘Death sentence for Pakistan woman turned on technicality’ (19 November 2014) 
<worldwatchmonitor.org/2014/11/article_3483230.html/> accessed 27 January 2021 
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overlap and are woven together in countless ways. Religion is essential for 

development, just like development is vital for religion. 

Facilitating Development Through Religious Teachings 

In order to establish the premise, first, we need to understand the importance 

of religious teachings. Teachings of all religions suggest principles for the right 

ordering of society. Religion has a significant impact on gender, social issues, family 

planning, and specific goals that ultimately lead to good or bad development of 

human beings, which ultimately leads to society's development. Imparting religious 

education is such a universal and central concern for all the faith institutions, as it is for 

those engaged in development30. More broadly, all religious institutions are concerned 

about the content of education and what is commonly called "life skills" of which a key 

ingredient is ethical values such as tolerance, justice, and a religious community's 

generosity. And these teachings are the backbone for the holistic development of 

human beings. 

 

All the aspects mentioned above are easy to locate in any religious text of any 

faith or belief. All religions embody various ideas about what characteristics a good 

society should have and what development aims should be. Taking the example from 

Ten Commandments of Christianity, which speaks of principles like Honor father and 

mother, do not kill, do not steal; Islam also urges to respect fellow human beings, do not 

lie, do not kill. To sum up, every religion motivates us not to hurt anyone, not to cheat, 

do not corrupt, and have many other moral values. None of the religious institutions 

are innately meant to encourage any detrimental habits or values in any person. If 

people follow these principles and social rules derived from religious teachings, 

inculcate them with mainstream ideas about development, and if followed 

appropriately, it will undoubtedly lead to the development of society as a whole and 

ultimately serve as a facilitator to achieve development objectives. 

They Synthesis of Religious and Development Institutions 

Further to enhance the relation between religiosity and development in a much 

better way, one needs to decide what kind of development nations are looking for, 

since it is a relative term whose meaning will vary from time, place and need. Today, 

                                                
30 Carole Rakodi, ‘Religions and Development’ (2011) 
<https://www.birmingham.ac.uk/Documents/college-social-sciences/government-
society/research/rad/working-papers/wp-67.pdf> accessed 27 January 2021 
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the most widely accepted concept of development incorporates- economic growth, 

creating an enabling environment for people to live long, healthy and creative lives31. 

 

The broad definition for the word development mentioned above and to 

achieve those goals enshrined in the definition, the religious institutions' role is of vital 

importance. The efforts to bring the two institutions on one platform can be traced 

brilliantly through the work of World Faiths Development Dialogue (WFDD), which aims 

to engage in dialogue among faith (religion) and development institutions32. It is 

crucial to intensify the dialogue between religious institutions and development 

institutions33. 

 

One of the prominent examples of formal linkage between religious and 

developmental institutions is the International Labor Organization formation. Since the 

inception of ILO, it has had senior religious advisors due to the links between churches 

and trade unions. Furthermore, these religious advisors played a significant role in 

laying down the organisation's structure so that maximum benefit can be provided to 

the labourers and contribute to society's development as a whole. The United Nations 

is a wonderful example of a lawful linkage between religious institutions and 

development institutions. Time and again, many religious organisations maintain 

permanent representation and active participation in many facets of United Nations 

work34. 

Adverse Impact on Development: An Analysis Through the Human Development 

Index 

Blasphemy exists wherever there is an organised religion. It is a powerful and 

effective check on the believers' actions as undermining the core beliefs on the sacred. 

                                                
31 Amartya Sen, ‘Development as Freedom’ (Alfred A. Knopf, 1999) 
 
32 ‘Faith and Development in Focus: Tanzania’ (September 15, 2019) 
<https://berkleycenter.georgetown.edu/publications/faith-and-development-in-focus-tanzania> 
accessed on 27 January 2021 
 
33 Ibid 2 
 
34 ‘Religion and Development: Challenges, Opportunities and Policy Guidance’, UNFPA (2015) 
<https://www.un.org/esa/socdev/csocd/2016/religion-development-post2015.pdf> accessed on 27 
January 2021 
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Religiosity refers to the degree of religious commitment or piety. In simplistic terms, 

higher the devotion of worshipers, stronger will be the religiosity35.  

 

Different measures of religiosity are widely used in the sociological analysis to 

ascertain the intensity of religious commitment. Analysing blasphemy's situation in 

Islam, since there is no exact equivalent as the Christian notion of blasphemy, but 

offering insult to God (Allah), to the Prophet Mohammad, or any part of the divine 

revelation constitutes a crime under Islamic religious law. Any verbal expression that 

gives grounds for apostasy suspicion will be considered in the category of blasphemy. 

In this sense, expressing religious opinions at variance with standard Islamic views 

could easily be considered sinful. Hence, since there is a higher degree of religiosity in 

Islam, it can be presumed that it is the reason for strict and stringent blasphemy laws. 

Higher intensity of one will raise the fervour of another36. 

 

As per the empirical study taken by Riaz Hassan in his article37, the results 

show that the level of religiosity is strongly associated with the strength of 

blasphemous attitudes. Using the Human Development Index (HDI)38, the article 

proved its hypothesis. It measures the quality of physical, human and social capital in 

modern societies using several indicators. While this is not an ideal or flawless index, it 

is a useful measure that is now widely used in social analysis and ranks modern 

societies in terms of human life quality. The article's findings highlights that the 

general trend is that countries with lower HDI tend to have high religiosity levels and 

strong blasphemous attitudes39 and the only exception being Malaysia. 

 

By drawing inference from the above-presented analysis, it will not be 

incorrect to conclude that religiosity has a negative impact on the state's 

                                                
35 Ibid 22 
 
36 Ronald F. Inglehart, ‘Giving Up on God, The Global Decline of Religion’ (2020) 
<https://www.foreignaffairs.com/articles/world/2020-08-11/religion-giving-god> accessed 27 
January 2021 
 
37 Riaz Hassan, ‘Expressions of Religiosity and Blasphemy in Modern Societies’ (2007), Vol. 35, Asian 
Journal of Social Science <https://www.jstor.org/stable/23654518>accessed 27 January 2021 
 
38 The Human Development Index, United Nation development program 
<http://hdr.undp.org/en/content/human-development-index-hdi> accessed 27 January 2021 
 
39 Tisham Mohammed, ‘Influence and Controversy of Religion in the Evolution of Canadian Education’ 
(2014) 
<https://www.researchgate.net/publication/268576703_Influence_and_Controversy_of_Religion_in_t
he_Evolution_of_Canadian_Education> accessed 27 January 2021 

https://www.foreignaffairs.com/articles/world/2020-08-11/religion-giving-god#author-info
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development. Countries should strive for such a nation where binding force among its 

citizens should be the religion or faith and economic growth, progressive efforts to live 

long, healthy and creative lives. 

Religion and Economic Development: A Concomitant 

Many social scientists argue that we should evaluate the culture's role more 

deeply when explaining countries' economic growth. On one hand, religion informs 

economic behaviors and economic systems, markets and institutions40. On the other 

hand, one's economic environment is also likely to influence one's beliefs, morals, and 

religious choices. The economic approach to religion is useful because it brings 

economic ideas about maximisation, preferences, and equilibrium notions firmly into 

the picture. The fact remains that religion has been a tremendous force throughout 

history, in all corners of the globe, and continues to influence society in various 

dimensions41. Religion plays a significant role in making economic choices, and hence 

it has a significant impact on economic development. It will never be possible to see 

these two factors in isolation; both are tangled with each other in multiple aspects. 

Conclusion 

This paper tries to justify a relationship between religiosity, blasphemy laws, 

and state development. The very objective of blasphemy laws has drastically changed 

in the past decade, it was formed with the objective to ensure harmony, but now it 

becomes a facilitator to destroy peace and social stability, this paper satisfies this claim 

through various incidences of inter-religious tension, violent acts and mob lynching in 

both India and Pakistan by using the sword of blasphemy laws.  

 

Further, the paper precisely gives reasons that development is influenced by 

religion and vice versa. However, the nature of the impact on development, whether 

affirmative or negative, will vary from situation to situation. Moreover, through this 

paper's findings, it is certain to conclude that Socio-Economic Development is deeply 

affected by any nation's religiosity; and high religiosity level results in a more robust 

blasphemous attitude of that country. 

 

                                                
40 Sriya Iyer, ‘The New Economics of Religion’ (2015), Vol.54, Journal of Economic Literature, 
American Economic Association 
<https://www.ineteconomics.org/uploads/papers/wp1501.pdf>accessed 27 January 2021 
 
41 Ibid 27  
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The paper also examined the legal provisions related to Blasphemy Laws in 

India and Pakistan and the number of incidents reported and the severity of 

punishments. It will be justified to conclude that Pakistan's laws are of much harsh 

nature compared to India. Further, by comparing the Human Development Index of 

these two countries- India's HDI ranking is 131, and Pakistan's ranking is 154 out of 

189 (as per the 2019 HDI Ranking list). These rankings further defend the paper's core 

argument that the state's strong religious character hampers the country's growth and 

development. Countries should strive for such a nation where their citizens' binding 

force is collective economic growth, progressive efforts to live long, healthy and 

creative lives. 
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Judicial Activism & Accountability In India : An Indispensable  

Instrument For Democracy  

Ms. Swechchha Gupta1 

ABSTRACT 

In this article firstly, the author would like to throw light upon the 

meaning of judicial activism, then how judicial activism is effective in our recent 

judicial system. Some Judicial activists as Justice V. R. Krishna Iyer and Justice 

P.N. Bhagwati has played a significant role to promote the concept of Judicial 

activism. In recent time also the concept of judicial activism wider the scope of 

article 21. 

 

Then we will be discussing about the need of accountability in judicial 

system. In accountability we’ll discuss the need of live streaming of the 

proceedings of court in recent scenario as well as need for transparency in 

judicial system. Recently, Gujarat HC started live streaming of its proceedings it 

is really commendable and also being appropriated by Hon’ble C.J.I. N. V. 

Rammana. In Indian judicial system there are millions of pending cases affects 

the justice delivery system as well as administrative of justice. Vacancy of 

judges is one of the main concerns in pendency of cases. Then we will see how 

accountability in judicial system has become a need for the dynamic society. 

Introduction 

“The bench and the bar are sappers and miners of constitutional justice beyond legal 

barricades”. 

- Justice Krishna Iyer 

Judicial Activism is a doctrine under which the Court can exceed the 

application of law to contemplate the societal implication of its decision. In simple 

words, to safeguard the rights of the citizens,’ Judiciary interprets the law in such a 

progressive nature that it goes beyond the applicability of law. The concept of Judicial 

Activism was first originated in America while in India we can call ‘infamous emergency 

                                                           
1 B. A, LL. B, 5th Year , Geeta Institute of Law, Affiliated to KUK 
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of June 1975’ as the mother of Judicial Activism. Judicial Activism was first used in the 

case of Marbury v. Madison2, 1803. In India, some judicial activists as Justice V.R. 

Krishna Iyer and Justice P. N. Bhagwati has played an important role to promote the 

concept of Judicial Activism. In the case of Hussainara khatun v. Home Secretary, State 

of Bihar3, wherein the concept of Public Interest Litigation was discussed which further 

culminated into Judicial Activism. 

 

The role of Judiciary in any democratic nation is to uphold the rights of citizen 

and Judicial Activism is pro-active in terms of upholding the rights of citizens. There 

are various methods through which Judicial Activism can be followed in a country such 

as, Judicial Review, PILs, and Constitutional Interpretation etc. Judicial Activism shows 

the power of Supreme Court where checks and balances on executive and legislative 

framework or can be vice versa.  Whereas judicial accountability solely talks about 

transparency in our legal system. 

 

The term ‘Judicial accountability’ means that the judges are responsible for 

every decision they deliver. Every public body should be responsible in their deeds 

towards the nation and the transparency in the decision is the soul of the concept of 

judicial accountability. RTI Act4, 2005 was a important legislative framework to bring 

transparency in our higher judiciary. There are various methods through which judicial 

accountability can be followed such as, review, appeal and revision. 

 

According to B. R. Ambedkar, in the constitutional assembly debate, stated 

that “everybody agrees to the fact that for democracy to sustain judiciary must be kept 

independent as well as competent to it”.  

 

However there are several pros and cons of judicial activism and accountability 

whether it is bless or a threat to democracy will be discussed further in this paper. 

  

                                                           
2 (U.S. Reports: Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)) 

 
3Hussainara Khatun v. Home Secretary, State Of Bihar, (1980) 1 SCC 98 
 
4 Freedom of Information Act, 2002 



Journal of Army Law College Pune/February 2022                        79
 

 
 

Judicial Activism 

 “Judicial activism is a philosophy of judicial decision-making whereby judges allow 

their personal views about public policy, among other factors, to guide their 

decisions.5”  

The concept judicial activism is introduced by Prof. Arthur Schlesinger Jr.6. 

According to him “law and policies are inseparable. They see judicial decisions as result 

oriented because no result is foreordained.” The Anglo – Saxon tradition persist in the 

assertion that “A judge doesn’t make law he merely interprets7. 

 

Law exists and eminent, the judge merely finds it whatever legislature frames 

the statue.” Judicial activism is a mechanism which strengthens our three pillars of 

democracy i.e. Executive, Legislature and Judiciary. 

The courts mainly have two fundamental tasks – 

 To rendered decision in judicious manner. 

 To establish and repose the faith of the people of India in the judicial institution.    

Basically the Supreme Court mainly is an interpreter of the constitution and to 

safeguard the fundamental rights. The Judicial activism is a tool where Supreme Court 

gives its wider interpretation to protect the basic rights of the people as per the need 

of society. 

 

Judicial activism denotes the proactive role played by the judiciary in the 

safeguard the rights of the citizens and to promote the justice in the society, when 

executive and legislature fails to perform their respective functions. 

 

The term judicial activism also called judicial dynamism whereas this concept 

is opposite to the judicial restraint, In Judicial restraint judiciary remains in it’s allotted 

sphere. In judicial activism the judiciary actively gives the direction to the legislature 

                                                           
5 Black’ Law Dictionary 
 
6 Kmiec, Keenan, the Origin and Current Meaning of Judicial Activism' (California Law Review, 2004 
Volume 92 P 1441) 
 
7 Antonin Scalia, ‘A Matter of Interpretation’ (: Princeton University Press, Princeton, 1997) 3 
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and executive. Judicial overreach is a term where the judiciary exceeds it’s allotted 

sphere and interferes in the essential functions of other wings of the state.  

Judicial Activism in India 

According to Prof. Upendra Baxi , “Judicial activism is a judicial creativity where 

Supreme court gives it’s opinion for the welfare of the society and to protect our basic 

human rights. Judicial activism goes beyond the legislative framework.” According to 

him, activators of Judicial activism includes civil rights activist, bonded labour group, 

rights of prisoners, consumer rights activist, environmental activist, women rights 

group, poverty rights group etc.  

 

Justice V. R. Krishna Iyer played an important role in protection of basic rights 

of the prisoners. As Justice J. S. Verma stated “Judicial activism is the active method of 

implementation of the rule of law, essential for the preservation of a functional 

democracy8. 

 

In India the evolution of judicial activism revolves around the dark phase of 

emergency. After independence, Indian judiciary was tilted towards the political 

stalwarts but just 2 years before the emergency, in the case of, Keshavananda bharti v. 

State of Kerala 9, Supreme Court declared that the executive cannot tamper with the 

Constitution and alter it’s fundamental features.  After that, we came across significant 

number of cases which resembles the essence of judicial activism referring Art-21 of 

Indian constitution with the passage of time. There are several activists who have 

played the important role to evolve this concept and some of them are Justice V. R. 

Krishna Iyer, Justice P. N. Bhagwati, Justice O. Chinnappa Reddy, Justice D.A. Desai. 

Judicial activism initially started to enforce fundamental rights then with the changing 

of time it took wider scope for maintaining stability in the society.  

There are mainly five ways of judicial activism such as,  

 Overturning any statute as unconstitutional 

 Overturning precedent decisions  

 By constitutional interpretation 

                                                           
8 Dr. Razia, Judicial activism and the protection of minorities, (Journal of social science and humanities 
research, September 2016, vol.I / Issue 9/ p. 4) 
 
9 Keshavananda Bharti v. Union Of India, (1973) 4 SCC 225; AIR 1973 SC 1461. 
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 Higher courts, supervisory power over the lower courts 

 PILs. 

 

In India doctrine of basic structure is also one of the example of judicial 

activism where court for the safeguard our fundamental rights evolved this doctrine in 

the case of Keshavananda Bharati v. State of Kerala.10 The power of judicial review is 

the part of basic structure. 

 

The difference between Judicial activism and judicial review is Judicial activism 

comes under the Judicial review. Judicial review is a procedure by which the court 

review the validity of law passed by legislature which comes under article 13 of Indian 

constitution whereas judicial activism is the suo moto action of the judiciary where 

judiciary interpret the law which is beyond the statue or existing law to resolve the 

grassroots problems in the society or to protect the fundamental rights. The power of 

judicial review the action of state in reference under article 13 of the constitution of 

India, judiciary has a power of judicial review to proclaim any legislative, executive or 

administrative action void if statue is inconsistent with the constitution. In the case of 

Pritam Singh v. State11, The Supreme Court held that discretionary power under article 

136 should be exercised cautiously and in rare cases only. Article 13(1), talks about the 

doctrine of eclipse, according to this doctrine any law which is contrary with the 

fundamental rights will be void till the level of inconsistencies. 

 

With regular time interval, Indian judiciary tried to normalize judicial activism 

we can experience one of most important judicial activism by the Allahabad High 

Court when the High Court disqualified the candidature of Indira Gandhi12 in 1973 as 

she was found guilty of electoral malpractices. Later on in Golaknath case13 a question 

was raised before the court, whether amendment in fundamental right can be done? 

In the response, the Hon’ble Supreme Court held    that Fundamental Rights are the 

part of the basic structure so it cannot be amended and there has restriction imposed 

on the Parliament that it cannot amend the basic structure of the Constitution. 

                                                           
10 Keshavananda Bharti v. Union Of India, (1973) 4 SCC 225; AIR 1973 SC 1461 
 
11 Pritam Singh v. State, AIR 1950 SC 169 
 
12 Indira Nehru Gandhi v. Raj Narain, 1975 AIR 1590 ; 1975 SCC (2) 159 
  
13 Golakhnath And Ors. v. State Of Punjab, 1967 AIR 1643; 1967 SCR (2) 762 
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Recently the Supreme Court rolled out a shadow by putting ban on firecrackers in the 

Delhi – NCR area14. 

In the case of NJAC, for securing the judicial independence, a system of NJAC 

was introduced to lessen the political influence but it was also found to be violating 

the basic structure of the Constitution.  

In the case of Vishaka v. State of Rajasthan15, the Hon’ble Supreme Court held 

that “when there has not enacted law which regards to the basic human rights of 

gender equality particularly against sexual harassment at workplaces or other 

institutions, this is done in exercise of enforcement of fundamental rights and 

accentuate that this would be treated as law declare by the court under article 141 of 

constitution of India. 

In the case of Sunil Batra v. Delhi administration16, The Supreme Court 

exercised it’s epistolary jurisdiction and took suo moto action. (Epistolary jurisdiction of 

Supreme Court is where the Court takes cognizance of PIL matters through letters 

addressed to the court). In Keshavnanda Bharati v. State of Kerala,17 the Hon’ble 

Supreme Court held that the Constitutional provisions can be amended by the statue 

but the basic structure of the constitution cannot be amended. In this case judicial 

activism is established supremacy of the non – elected judiciary over elected 

parliament. In case of Hussanara Khatoon, the significance of PIL was discussed at 

length.  

Now the question is how to determine the basic structure-  

 Supremacy of the constitution 

 Separation of power between three pillars of democracy 

 Federal character of the constitution 

 Whether the government is republic or democratic.  

                                                           
14 Radhika Roy, ‘Supreme Court Uphold Ngt Ban On Firecrackers In Delhi-NCR Regions With ‘Poor’ 
Air Quality’(Live law, 23 Jul 2021) <hhttps://www.google.com/amp/s/www.livelaw.in/amp/top-
stories/supreme-court-upholds-ngt-ban-on-firecrackers-in-delhi-ncr-regions-where-air-quality-is-poor-
178006> Accessed 26 September 2021  
 
15 Vishaka v. State Of Rajasthan, AIR 1997 SC 3011 
 
16 Sunil Batra v. Delhi Administration, (1978) 4 SCC 494 
 
17 Keshavananda Bharti v. Union Of India, (1973) 4 SCC 225; AIR 1973 SC 1461. 
 

https://www.livelaw.in/
https://www.livelaw.in/
https://www.livelaw.in/
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Need of Judicial Activism 

The separation of power between the three organs should not be disturbed at 

any cost. However it is also the fact that the society has all it’s hope from the judiciary 

for justice. Judicial activism is the savior of layman’s hope from the dust of political 

pollution. The increasing corruption gave rise to the concept of judicial activism. It has 

been suggested that judges should not make laws and then try to enforce them. 

However, there are instances where such an act is carried out as a result of legal order 

such as, 

Need of judicial activism can be seen in the following instances – 

 

 To Prevent Tyranny of Government: 

It means when the legislature and executive fails to perform their functions. When 

executive fails to perform its statutory or constitutional function then judiciary by 

issuing writ intervenes so that function of executive performs properly. 

 

 To Ensure Doctrine of Checks And Balances: 

If there has no enactment with regard to fundamental right then under Article 142 to 

issue directions and guidelines for implement the same. Recently Justice Ravindra 

Bhatt (he was speaking on the Role of judiciary in governance during 1st anniversary 

celebrations of forum connecting governed, governing governance i.e. CG3) stated 

that court face the charges of activism in this context he opined that “one must 

remember that courts are placed in a system of checks and balance and that 

characterizing courts or judges as activist or strict constructionist or conservatism is 

limiting”.  

 

 Where State Fails To Protect Basic Human Rights: 

The term “basic human rights” is a wider term it covers the rights of the every person 

under the constitution of India as well as in International convention. Recently 

Judiciary takes a pivotal step by its order which regard to removal of 48000 slum 

dwellings in Delhi without facilitate any rehabilitation scheme. According to 2020 

report forced eviction across India, during the covid-19 pandemic the conservative 

estimate was 22,247 which affected 107,625 people, that is forceful eviction is violative 

to the basic human rights.  It violates Fundamental rights under article 21 i.e. right to 

livelihood. 
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In the case of Olga Tellis and Ors. v. Bombay Municipal Corporation and Ors18, 

Supreme Court defined the word ‘forceful eviction’ which means loss of livelihood 

which comes under article 21. 

 

Access to justice based on equality and non discrimination-In the case of, 

Chief information commissioner v. HC of Gujarat,2020, SC regrettably barred citizens 

from securing access to court record under RTI act instead court held that such record 

can be accessed only through the rules laid down by each HC under article 225 of 

constitution. 

 

 To Fill the Gap in Legislative Framework: 

Supreme Court merely fills the gap of policies and not existing laws. In the case of 

Maneka Gandhi v. Union of India19was a historic judgment which played a significant 

role to change the view of judiciary on Article 21 of the constitution. Now more 

fundamental rights flow from Article 21. Justice Krishna Iyer in this case observed that, 

“the spirit of man is at the root of Article 21”, “personal liberty makes for the worth of 

the human person” and “travel makes liberty worthwhile”. Under article 21 rights to 

travel is also a fundamental right.  

Expansion of Article 2120 : 

Article 21 is a protector provision of our Constitution. The scope of Article 21 

became wider by the interpretation of the Judiciary. Judiciary plays an important role 

to protect the basic as well as fundamental rights. The institution of Judiciary gives its 

wider interpretation according to the need in the society as well as its citizens rights.  

 

SC rejected the application between the era of 1950-1978 but after the 1978, 

introduced as an article 21 safeguard. Today’s time Judiciary is a protector institution 

whether that rights is related to access the internet or it can be the rights to privacy.  

 

In 1951, A. K. Gopalan case21., Supreme Court held that with due process law is 

an inherent part of article 21. In the case of Maneka Gandhi22 1978, due process of law 

                                                           
18 Olga Tellis And Ors. v. Bombay Municipal Corporation And Ors, 1986 AIR 180 
 
19 Maneka Gandhi v. Union Of India, AIR 1978 SC 597.; (1978) SCC 248 
 
20  Constitution of India, 1950.. 
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is also inherent part of article 21, if court thinks fit that anything need to be strictly 

interpret then court can follow due process of law. There are several fundamental 

rights which are expanded by the Judiciary to provide the basic human needs some of 

them are discussed hereinafter. 

 

 Right to Personal Liberty: 

Recently in the case of Arnab Goswami23, Hon’ble justice D.Y. Chandrachud held that 

Indian Judiciary is vested with the power to protect under article 32 and Article 226 in 

form of writs and PIL to deal with every public grievance and violation of human 

rights. This case is the perfect example of why all such matters dealing with personal 

liberty contain in article 21. 

 

 Right to Privacy: 

After the judgment of Justice Puttaswamy24, 2017 – this rights enshrined under article 

21 became the expansion of scope of this article in Indian constitutional law. In this 

case Supreme Court pronounced that ‘Right to Privacy’ is recognized as the 

fundamental rights of individual and it is a facet of article 21. This case is one of the 

revolutionary case in the recent time for the protection of our basic rights. Many 

fundamental rights which were not considered as having the status of protected 

fundamental rights before this case are now recognized as protected fundamental 

rights. Recently adultery is being decriminalized that doesn’t lead to the assumption 

that the Hon’ble SC promotes adultery rather it is one of the ground of divorce under 

HMA. SC merely protected the right to privacy which is enumerated under article 21. 

 

 Right to Die: 

The idea of right to die was interpreted under this article  in the case of Aruna 

Shanbaug v. Union of India25, Which legalized the practice of passive euthanasia in 

                                                                                                                                                         
21 A K Gopalan  v. State Of Madras, AIR 1950 SC 27 ; 1950 SCR 88 ; (1950) 51 Cri LJ 1383 
 
22 Maneka Gandhi Vs. Union Of India,AIR 1978 SC 597.; (1978) SCC 248 
 
23 Arnab Goswami V. State Of Maharastra,  2020 SCC Online SC 964 
 
24 Puttaswamy V. Union Of India, (2017) 10 SCC 1, AIR 2017 SC  4161 
 
25 Aruna Shanbaug V. Union Of  India , (2011) 4 SCC 454. 
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India and also the Supreme Court allowed the concept of living will in Common Cause 

v. Union of India26. 

 

 Right to Food: 

Similarly, In the case of In Re. Problems and miseries of migrant labours27, Supreme 

Court has held that under Article 21 of the Indian Constitution Right to life may be 

interpreted as a basic right available everyone along with right to food and other basic 

necessities. 

 

 Rights of the Prisoners: 

The judiciary has played an important role in relation to protection of the rights of 

prisoners-   

 A prisoner has right to access to the court and legal facilities28.  

 Press is entitled to interview prisoners29.  

Article 21 has not limited rights there has covered all the basic rights which need to 

avail their citizens, therefore these All rights comes under the preview of Judicial 

activism. 

Democracy and Pro Active Judiciary 

It is always an important point for mooting that whether judicial activism is 

good for healthy democracy or not? Pro-active judiciary is always considered as an 

essential element of soul of democracy. Democracy is a rule by the people, of the 

people or for the people. Democracy is considered as the best form of government. 

Democracy is the representation of the will of people. 

 

Recently activism lawyer Prasant Bhushan stated that “Emergency exposed the 

fragility of our democracy”. A democratic country is governed by its constitution. In 

the preamble of the Indian constitution democracy is enshrined as a basic structure of 

the constitution. If any state adopted the feature of democracy that shows that “the 

people of that land is supreme authority”. The rule of law through democracy where 

                                                           
26 Common Cause V. Union Of India,  W.P. (Civil) 215 Of 2005 
 
27 Re. Problems And Miseries Of Migrant Labours , LL 2021 SC 274 
 
28 M.H. Hoskot v. State Of Maharashtra, (1978) 3 SCC 544 
 
29 Prabha Dutt v. Union Of India, (1982) 1 SCC 1 
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people’s security is paramount and the Courts are essential to safeguard this dialogue 

in the democracy. The Court is the institution which ensures that continuity of rule of 

law and proper functioning of executive or legislature. We can say that Judiciary is the 

independent institution that cannot controlled directly or indirectly by legislature or 

executive. 

 

The Supreme Court of India unlike other democracies has played an advisory 

role in the Constitutional framework. On the validity of the laws and policies which the 

parliament or executive wish to being forward. The institution of Judiciary is directly 

connected with the grassroots problems of the society and to protect it’s citizens 

rights. In the case of Sau. sangeeta w/o Sunil Shinde v. State of Maharashtra and ors.30, 

the Court observed that in a democratic setup the will of the majority has to prevail. 

Leading Examples 

The Act of RTI31, 2005 is one of the example to strengthen our democracy.  

This Act was enacted to ensure the accountability of the executives to the people of 

India. Public Interest Ligation is considering as the voice of the people. So it is also 

essential for strengthening the democracy. 

Threat to Democracy 

This concept basically denotes whenever there is any threat to the right of 

people. Supreme Court became the protector of rights of people.   

 

In the case of Vinod Dua v. Union of India32, sedition case, the Court held that 

absence of press freedom is a threat to democracy. 

Period of Emergency 

June 1975 is called as the darkest period of Indian democracy. The Court also 

introduced reformative measures to strengthen our democracy by learning from the 

mistake of emergency. The emergency period was the most drastic period in Indian 

                                                           
30 Sau. Sausangeeta W/O Sunil Sinde v. State Of Maharashtra And Ors., LL 2021 SC 437 
 
31 Right To Information Act, 2005 
 
32 Vinod Dua v. Union Of India , 2021 SCC Online SC 414 
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judiciary which one can saw as a widespread violation of human rights by the 

Government. In this period Judiciary perform its crucial role to protect the right to life 

of the citizens. 

 

In the case of Raj Narain v. Indira Gandhi33, In 1975 Allahabad High Court held 

that Indira Gandhi was guilty of corrupt electoral practices in her 1971 general 

election. The election was set aside and she was disqualified to continue as the Prime 

Minister. This judgment of Allahabad High Court is a resounding judgment in favour of 

democracy. Then Indira Gandhi government passed 38th amendment to the 

Constitution.  In this amendment election of prime minister was put beyond the 

beyond the preview of court. The effect which was given to this amendment was 

retrospective. It retrospectively amended the Representation of People Act 1951. 

Supreme Court struck down the Constitutional amendment. The reason which was 

cited as it violates the. Principle of Judicial review, which was recognized as a part of 

basic structure of the Constitution. It was evolved in Keshavnanda Bharati v. State of 

Kerala 1973. 44th amendment of the Constitution was made to ensure the checks 

against arbitrary proclamation of emergency and protection of civil liberties. 

Reforms in Judicial System 

Reforms in the law and the Judicial system must secure citizens and against 

arbitrariness of administrative. 

 Infrastructure - Infrastructure means support in all manner, it can be personal, 

building, maintenance, technology and recurring budgetary approval. 

 Legal education- A proposal to create an all India Judicial service is at an advanced 

stage of consideration. This may improve the quality of judges at the subordinate 

level and National Judicial Academy can be setup by the Government of India to 

provide in service training and continuous education to Judicial officer and 

administrative staff in the Court. 

 Legal Services Authorities Act34 – It was framed by the statue in 1987, which came 

into existence on 1995. By adopting this method (lok Adalat), thousands of 

problems are being solved in one sitting with establishment of special tribunal. 

                                                           
33 Indira Nehru Gandhi v. Raj Narain, 1975 AIR 1590 ; 1975 SCC (2) 159 
 
 34 Legal Service Authorities Act, 1987 
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 Right to Information Act35- this came into force in 2005, this Act empowers the 

people with right to know which ensures the transparent processes. This law is a 

strong step towards making the Judicial process more transparent. 

 Gram Nyayalayas36 – this Act was enacted in 2008, under this except two or three 

states, many states are not implementing it. These will be set up at the grassroots 

level with the objective of taking justice to the doorsteps of the people. 

 The Constitution of fast track court, procedural reforms, enhancing transparency in 

national litigation policy, and many other reforms in judiciary. 

Judicial Accountability 

Judicial accountability is one of the essential features of to provide impartial 

justice to their citizens. Accountability is a term of ethics. The word accountable means 

completely responsible for what one does and be able to give a satisfactory reason for 

it. Judiciary is an institution which based on the public trust and to protect the 

integrity to the citizens must be accountable to them. By the accountability promote 

the speedy trial, impartiality among the judges. Reasoned judgment or orders is the 

best way of accountability in judiciary. Accountability is essential for democracy. 

Transparency is facilitated through the process of accountability. Judiciary is being 

indispensable part of democracy.  

 

Judiciary is an institution where we all come for justice. If we talk about it’s 

accountability, it means there must be responsibility towards the people of India 

because the preamble of the Indian constitution itself provide that people have   

adopted the Indian Constitution. That is to say, people of the land are supreme and 

they have right to know about the public institutions. Recently, Justice Charndrachud 

and Justice M. R. Shah observed that – 

 

“The element of judicial accountability is lost where oral regimes prevail. This 

would set a dangerous precedent and is unacceptable. Judges, as much as public officials 

over whose conduct they preside, are accountable for their actions37." 

                                                           
35  Right To Information Act, 2005 
 
36 Gram Nyayalayas Act, 2008 
 
37 Salim Bhai Hamid Bhai Menon v. Nitesh Kumarmagan Bhai Patel, LL 2021 SC 406 
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Need of Judicial Accountability 

Judiciary is one of the most trusted public institutions where everyone get the 

justice. So that Judiciary must also be accountable to the citizens of the state. 

 

In India justice is so time consuming and expensive and the pendency of case 

is being increased that is a cause of concern. If there is no judicial accountability then 

it will depreciate the people’s trust on judicial institution. The delivery of judgment by 

Judiciary must be speedy and efficient which reinforced the trust of the people in the 

rule of law. Pendency of cases is also one of the reasons that accountability is required 

in judicial system. According to the national judicial data grid, the information 

available is that 5.75 million cases are pending in all the High court and 38.15 million 

cases are pending in the district court. Total is a staggering 43.90 million cases. The 

process of impeachment of judges is for ensuring the Accountability of judges but it is 

not sufficient for judicial accountability. 

 

Author Mona Shukla38  has listed three heads on judicial accountability- 

 

 The judgment must be fair or impartial so that the judicial institution must also be 

independent.  

 

 To repose the faith on the judicial institution. 

 

 Judiciary is answerable to the people of India as to give its decision and the 

judicial institution is separate from the government. 

Methods for Assuring Judicial Accountability: 

 Right To Information Act: 

RTI is the milestone step to bring accountability in public officials. It helps to 

maintaining independent judicial institution as they will become answerable to the 

citizen of state as well. The judgment of Judiciary comes within the scope of Right to 

Information Act. 

 

                                                           
38 Mona Shukla, ‘Judicial Accountability An Aspect Of Judicial Independence In Judicial Accountability’, 
(Regal Publication, New Delhi 2010) 4 
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 Live Streaming of Court Proceedings: 

This technique is one of the factors which promote the judicial accountability. Recently 

Gujarat High Court has started the live streaming of the proceedings that is so 

effective for the accountability of judiciary. That step of Gujarat High Court was 

appreciated by the Hon’ble Chief justice of India N. V. Rammana. 

However live streaming of court sometimes creates trouble too. Recently in the 

Juhi Chawla’s infamous 5G case, some nuisance was created by the actress fan. This 

type of security breach is not acceptable. It needs some serious up-gradation to avoid 

such nuisance in future.39 

 Judicial Standard And Accountability Bill40 : 

The aim of this enactment of the Bill is to ensure higher transparency in the judicial 

system by bringing the transparency and to fortify the functions of judiciary. 

Analysis 

The term judicial accountability as well as judicial activism both are 

independent from each other. In judicial accountability, there must be transparency in 

the form of proceedings, litigation, appointment of judges, as well as in pending cases, 

whereas in judicial activism shows the power to Supreme Court to maintain the checks 

and balances. If the action of the executive and legislature is inconsistent with the 

fundamental rights then it will be declared as unconstitutional. In judicial activism 

judges resort to wider interpretation.  

Conclusion and Suggestions 

There will be surely some issues rise whenever judges want to take over 

everything but there are some suggestions like the judges must deliver judgments 

within a reasonable period of time that is to say speedy trial. Speedy trial is essential 

for justice delivery mechanism to work in a stipulated framework. Alternative Dispute 

Resolution techniques must be used to strengthen the poor and the marginalized to 

escape from the high litigation cost. 

                                                           
39 Srishti Ojha, ‘Defective, Vexatious' : Delhi High Court Dismisses Juhi Chawla's Civil Suit Against 5G 
Roll Out With Rs 20 Lakhs Cost’ (Livelaw.In, 04 May 2021)  
<https://www.google.com/amp/s/www.livelaw.in/amp/top-stories/delhi-high-court-juhi-chawla-5g-
telecommunication-service-175229>Accessed 26 September 2021  
 
40 Judicial Standard And Accountability Bill, 2010. 

https://www.google.com/amp/s/www.livelaw.in/amp/top-stories/delhi-high-court-juhi-chawla-5g-telecommunication-service-175229
https://www.google.com/amp/s/www.livelaw.in/amp/top-stories/delhi-high-court-juhi-chawla-5g-telecommunication-service-175229
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Revisiting the Status of Operational Creditors under the Indian 

Insolvency Regime - Need for a Paradigm Shift 

Mr. Sanskar Modi, Mr. Dhwanit Rathor1 

ABSTRACT 

The treatment of Operational Creditors under the Insolvency and Bankruptcy 

Code, 2016 (“Code”) has been a contentious subject ever since it’s inception. The 

composition of the Committee of Creditors (“CoC”) and the hierarchy of the ‘waterfall 

mechanism’ have resulted in the marginalization of Operational Creditors, particularly 

with respect to the realization of their debts during the Corporate Insolvency Resolution 

Process (“CIRP”). In this Article, the authors analyze various judicial pronouncements and 

legislative developments that have led to the subordination of Operational Creditors and 

also argue for alleviating their position under the Code. 

 

This Article is divided into five parts - the first part discusses the statutory 

provisions to elucidate the position of Operational Creditors under the Code. In the 

second part, the authors delineate the raison d’être for the differential treatment of the 

Financial and Operational Creditors in light of the Supreme Court’s rulings in the ‘Swiss 

Ribbons’ & ‘Essar Steel’ case. In the next part, the authors outline the repercussions 

arising out of such differential treatment and provide empirical evidences to 

demonstrate that Operational Creditors do not receive a fair share during the CIRP 

under the present scheme of the Code. 

 

In the fourth part, the authors propose three changes – representation and pro-

rata voting rights for Operational Creditors in CoC, the equitable treatment of similarly 

placed creditors, and the provision of assured minimum payment - to resolve the 

predicament of Operational Creditors. The authors finally conclude by highlighting the 

significant takeaways from this Article. 

 

 

 

 

                                                 
1 III Year Student, National Law Institute University, Bhopal 
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Introduction 

The Insolvency & Bankruptcy Code, 2016 (hereinafter “Code”)2 was enacted for 

the complete overhaul of the insolvency regime in India, which was hitherto plagued 

by the outdated debt recovery statutes, such as the Sick Industrial Companies Act, 

1985 and the Recovery of Debts due to Banks and Financial Institutions Act, 1993. 

These statutes failed to provide an efficacious time-bound resolution that resulted in 

exacerbating the value of assets. In its nascent stages, the Code was hailed as a 

landmark reform as it endeavored to revive the distressed businesses in a time-bound 

manner by ensuring the maximization of value of their assets while balancing the 

interest of other stakeholders.3 However, as the jurisprudence on various provisions of 

the Code evolved, the position of Operational Creditors vis-à-vis Financial Creditors 

substantially weakened, specifically with respect to the realization of their debts during 

the Corporate Insolvency Resolution Process (hereinafter “CIRP”). 

 

As the CIRP typically follows a “creditor in control” model for the restructuring 

of the Corporate Debtor, important decisions pertaining to the insolvency resolution 

process, including the approval of the resolution plan, are taken by the Committee of 

Creditors (hereinafter “CoC”).4  Paradoxically, the CoC comprises of only Financial 

Creditors, barring any such creditor who is a ‘related party’ to the Corporate 

Debtor.5Operational Creditors are granted membership in the CoC only in cases where 

the Corporate Debtor does not have any Financial Creditors.6Furthermore, Operational 

Creditors can attend meetings of the CoC, provided the amount of their aggregate 

dues is not less than ten per cent of the total debt of the Corporate Debtor.7However, 

Operational Creditors are still not allowed to vote in such meetings.8Thus, the rights 

granted to the Operational Creditors are extremely limited and due to the monopoly 

of Financial Creditors in the voting process, the resolution plan approved by the CoC 

in most cases, fails to adequately protect the interests of Operational Creditors.  

                                                 
2 The Insolvency and Bankruptcy Code 2016 
 
3 The Insolvency and Bankruptcy Code 2016, Preamble 
 
4 The Insolvency and Bankruptcy Code 2016, s 30(4) 
 
5 The Insolvency and Bankruptcy Code 2016, s 21(2) 
 
6 The Insolvency and Bankruptcy Code 2016, s 21(8) 
 
7 The Insolvency and Bankruptcy Code 2016, s 24(3)(c) 
 
8 The Insolvency and Bankruptcy Code 2016, s 24(4) 
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Interestingly, even the ‘waterfall mechanism’ for distribution of assets 

envisaged under Section 53 of the Code places debts owed to Operational Creditors at 

sixth position in the category of ‘any remaining debts and dues’.9 This ensures that 

Operational Creditors, in the event of Liquidation of Corporate Debtor or under a 

resolution plan, receive their dues after secured and unsecured Financial Creditors, 

workmen, government taxes, etc., are paid off. Resultantly, Operational Creditors 

receive a meager sum compared to even unsecured Financial Creditors, who 

effectively are at an equal pedestal with them.  

 

The authors, through this paper, will delve into the implications of various 

judicial pronouncements, which have led to the disenfranchisement of Operational 

Creditors, and also propose changes, based on developments in different jurisdictions 

and various committee reports, to argue for the inclusion of Operational Creditors in 

the CoC and equitable treatment of similarly placed creditors under Code. 

Subjugation of Operational Creditors under the Code – A Journey from Swiss 

Ribbons to Essar Steel 

A. The Swiss Ribbons Judgment 

In the case of Swiss Ribbons Pvt. Ltd. & Anr. v. Union of India & Ors. 

(hereinafter “Swiss Ribbons”),10  the Supreme Court, inter-alia, examined whether the 

lack of representation of the Operational Creditors in the CoC and the waterfall 

mechanism applied in prioritization of claims under Section 53 of the Code was 

violative of Article 14 of the Constitution11.  

 

The Supreme Court, relying on the rationale for exclusion of Operational 

Creditors from the CoC enumerated in the Bankruptcy Law Reform Committee Report, 

2015, 12  concluded that there is an intelligible differentia between Financial and 

Operational Creditors, which has a direct relation to the objects sought to be achieved 

                                                 
9 The Insolvency and Bankruptcy Code 2016, s 53 (1) (f) 
 
10 (2019) 4 SCC 17 (‘Swiss Ribbons’) 
 
11 The Constitution of India 1950, art 14 
 
12 Bankruptcy Law Reforms Committee, The report of the Bankruptcy Law Reforms Committee Volume I: 
Rationale and Design<https://ibbi.gov.in/BLRCReportVol1_04112015.pdf> accessed 2 August 2021 
(‘BLRC Report 2015’) 

https://ibbi.gov.in/BLRCReportVol1_04112015.pdf


Journal of Army Law College Pune/February 2022                  95
 

by the Code. The Supreme Court took note of the fact that “Operational Creditors are 

typically interested only in getting payment for supply of goods or services made by 

them whereas Financial Creditors are involved in seeing that the entirety of their loan 

gets repaid, for which they are, from the very beginning, better equipped to go into the 

viability of Corporate Debtor.”13 As a result, in times of financial stress, Financial 

Creditors engage in “restructuring of the loan as well as reorganization of the Corporate 

Debtor’s business”, which the Operational Creditors do not and cannot 

undertake.14Thus, the objective of the Code being “the preservation of the Corporate 

Debtor as going concern, while ensuring maximum recovery for all creditors, Financial 

Creditors are clearly different from Operational Creditors,” and therefore, exclusion of 

Operational Creditors from CoC does not infract Article 14 of the Constitution.15 

 

As regards the constitutional validity of Section 53, which places Operational 

Creditors below all other creditors, including unsecured Financial Creditors during the 

distribution of assets, the Supreme Court observed that “repayment of financial debts 

infuses capital into the economy inasmuch as banks and financial institutions are able, 

with the money that has been paid back, to further lend such money to other 

entrepreneurs for their businesses.”16This rationale, according to the Supreme Court, 

creates an intelligible differentia between financial debts and operational debts, 

having a direct relation to the object sought to be achieved by the Code.    

B. The NCLAT’s Verdict in Essar Steel 

Several key aspects related to the treatment of Operational Creditors under 

the Code have also been clarified by the Supreme Court in the case of Committee of 

Creditors of Essar Steel India Limited v. Satish Kumar Gupta & Ors. (hereinafter“ Essar 

Steel”).17 This case involved the insolvency resolution of Essar Steel India Limited, 

wherein the CoC had initially approved the resolution plan submitted by Arcelor Mittal 

India Private Limited, which stipulated 0% payment to Operational Creditors. In 

contrast, the Financial Creditors were proposed to be paid 92.5% of their dues. 

 

                                                 
13 Swiss Ribbons(n9) [4] 
 
14 Swiss Ribbons (n 9) [28] 
 
15 Ibid 
 
16 Swiss Ribbons (n 9) [84] 
 
17 (2020)8SCC531(‘Essar Steel’) 
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In its order18 dated July 4, 2019, the National Company Law Appellate Tribunal 

(hereinafter “NCLAT”) found the proposed distribution of assets under the resolution 

plan to be discriminatory. The NCLAT held that in the matter of payment of dues, a 

resolution plan must not discriminate between a Financial Creditor and an Operational 

Creditor. Accordingly, it directed modification in the resolution plan to ensure 

approximately 60.7% recovery of admitted claims to all the creditors. The NCLAT 

further ruled that the waterfall mechanism encapsulated under Section 53 could not 

be applied to determine the distribution of funds to the creditors under the resolution 

plan.19 

C. Insolvency and Bankruptcy Code (Amendment) Act, 2019 

Indian banks vehemently criticized the NCLAT’s decision as it not only 

significantly decreased their recovery from approximately 92.5% to 60.7% of admitted 

claims in the CIRP of Essar Steel India Limited but also muddled with the distinction 

between secured and unsecured creditors.  

       

Pursuant to the NCLAT’s verdict, the parliament, in order to safeguard the 

interests of Indian Banks, introduced the Insolvency and Bankruptcy Code 

(Amendment) Act, 2019 (hereinafter “IBC Amendment Act”)20 dated August 6, 2019, 

with retrospective effect. The IBC Amendment Act, inter-alia, amended Section 

30(2)(b) to mandate that Operational Creditors should be paid higher of “the amount 

to be paid to such creditors in the event of liquidation of Corporate Debtor under Section 

53”and “the amount that would have been paid to such creditors, if the amount to be 

distributed under the resolution plan had been distributed in accordance with order of 

priority under sub-section (1) of section 53.”21 An explanation was also added to Section 

30(2)(b), which expressly clarified that “distribution in accordance with the provisions of 

this clause shall be considered fair and equitable.”22 Writ petition challenging the 

constitutionality of the IBC Amendment Act along with the appeals against the order 

of NCLAT in Essar Steel were filed before the Supreme Court. 

                                                 
18 Committee of Creditors of Essar Steel India Limited v. Satish Kumar Gupta &Ors. Company Appeal (AT) 
(Ins.) No. 265 of 2019 (‘Essar Steel NCLAT’) 
 
19 Ibid [170] 
 
20 The Insolvency and Bankruptcy Code (Amendment) Act 2019, No. 26 of 2019 
 
21 Ibid 6(a) 
 
22 Ibid 
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D. The Supreme Court’s Verdict in Essar Steel 

By its judgment dated November 15, 2019, the Supreme Court upheld the 

constitutional validity of the IBC Amendment Act and also set aside the order of 

NCLAT.23 Clarifying the scope of amended Section 30(2) of the Code, the Supreme 

Court observed that “equality principle cannot be stretched to treating unequal’s 

equally, as that will destroy the very objective of the Code - to resolve stressed assets.”24 

Consequently, considering the business relations of Financial and Operational 

Creditors with the Corporate Debtor, both could not be placed on an equal footing 

and it was permissible to treat different classes of creditors differently as long as the 

differential treatment is equitable and based on reasonable grounds. The Supreme 

Court further noted that the Code itself provides certain mechanisms like “priority in 

repayment of dues” and “mandatory disclosure in a resolution plan regarding the 

treatment of Operational Creditors’ interests” to ensure fair and equitable treatment of 

Operational Creditors.25 Accordingly, the Supreme Court ruled that the discretion of 

distribution of funds is with the CoC, provided such a decision upholds the objectives 

of the Code.26 

 

The analysis of the journey from Swiss Ribbons to Essar Steel is evident to 

conclude that the judiciary has decided in favor of Financial Creditor, leaving the 

Operational Creditors to the fate of the commercial wisdom of CoC. 

The Implications of Differential Treatment: Rationale for Protection of 

Operational Creditors 

Although there are numerous reasons behind the precedence granted to 

Financial Creditors as elucidated by the Supreme Court in Swiss Ribbons and Essar 

Steel, the concomitant disadvantages of the differential treatment are manifold. The 

NCLAT in Binani Industries Limited v. Bank of Baroda,27 while discussing the hierarchy 

                                                 
23Essar Steel (n 16). 
 
24 Ibid [57] 
 
25 The Insolvency and Bankruptcy Board of India (Insolvency Resolution of Process of Corporate 
Persons) Regulations 2016, regulation 38 (1A) 
 
26 Essar Steel (n 16) 
 
27 Company Appeal (AT) (Insolvency) No. 82 of 2018 
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of claims and the priority in distribution of assets, observed that “if one type of credit is 

given preferential treatment, the other type of credit will disappear from the market. This 

will be against the objective of promoting the availability of credit.”28 Thus, due to 

deprioritized debt claims, Operational Creditors may be hesitant in providing large 

amounts of credits or even demand advance payments for goods and services. 

Further, it has been already highlighted in Part I of the Article that Operational 

Creditors are not allowed representation in the CoC, as a consequence of which they 

are unable to vote on any decision pertaining to the CIRP, including the approval or 

rejection of the resolution plan. Ultimately, due to such disenfranchisement, 

Operational Creditors are left at the wisdom and generosity of CoC and the Resolution 

Applicant. The only protection offered to Operational Creditors is Section 30(2)(b) of 

the Code, which due to large outstanding debts of Corporate Debtor and hierarchy of 

waterfall mechanism, becomes redundant as seen in several cases discussed in the last 

part of this section. 

It is also pertinent to note that the Supreme Court in Essar Steel had adverted 

to Report of the Insolvency Law Committee, 2018,29 to rule that different classes of 

creditors can be treated differently.  The said report stated that “most of the resolution 

plans are in the process of submission and there is no empirical evidence to further the 

argument that operational creditors do not receive a fair share in the resolution process 

under the current scheme of the Code. Hence, the Committee decided to continue with 

the present arrangement without making any amendments to the Code.”30 However, 

there are numerous cases where due to the distribution of assets as per the waterfall 

mechanism and established judicial precedents on the ‘sanctity of the commercial 

wisdom of CoC’31, the courts and tribunal shave approved resolution plans offering NIL 

or insignificant amounts to Operational Creditors. 

For instance, in the insolvency resolution of Alok Industries Limited,32 the 

resolution plan of Reliance Industries Ltd-JM Financial Asset Reconstruction Ltd. 

                                                 
28 Ibid [17] 
 
29 Ministry of Corporate Affairs, Report of the Insolvency Law  
Committee<https://mca.gov.in/Ministry/pdf/ReportInsolvencyLawCommittee_12042019.pdf> 
accessed 10 August 2021 (‘ILC Report 2018’) 
 
30 Ibid [18.5] 
 
31 K Sashidharv. Indian Overseas Bank &Ors. (2019)12SCC150.; Essar Steel (n 16) 
 
32 State Bank of India v. Alok Industries Limited CP(IB) No. 48 of 2017 

https://mca.gov.in/Ministry/pdf/ReportInsolvencyLawCommittee_12042019.pdf
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approved by the National Company Law Tribunal (hereinafter “NCLT”), Ahmedabad 

paid Financial Creditors about 17% of their debt claims. At the same time, Operational 

Creditors received no amount against their debt claim of Rs. 592croresince liquidation 

value estimated for Corporate Debtor was insufficient to pay the debt of Financial 

Creditors in full.33 Likewise, in the matter of Standard Chartered Bank DBS Bank Limited 

v. Ruchi Soya Industries Limited,34 the NCLT Mumbai approved a resolution plan by 

Patanjali Ayurved Limited, under which the Financial Creditors received 43.2% of their 

admitted claims, while Operational Creditors merely 3% of their claims. 

Similarly, in the case of Pacific World Shipping PTE Ltd. v. DadiImplex Pvt. Ltd35, 

the NCLAT approved the resolution plan under which the Operational Creditors were 

given only 2% of their claims compared to Financial Creditors, who were awarded 

100% of their claims. Even in Essar Steel, the final resolution plan by Arcelor Mittal 

India Private Limited resulted in 89% recovery to almost all the secured Financial 

Creditors, whereas the Operational Creditors could only recover 20% of their admitted 

claims.36 

The above cases illustrate that Operational Creditors do not receive a fair 

share in the resolution process, and hence, the contrary assertion made in the Report 

of the Insolvency Law Committee, 2018, also referred to in Essar Steel, is incorrect.  

I. Proposed Suggestions 

After analyzing the problems inherent in the current regime, which have led to 

the predicament of Operational Creditors under the Code, the authors hereby propose 

three solutions that can effectively resolve the issues at hand. The proposed solutions 

are as follows:- 

A. Representation in CoC & Voting Rights 

Although the Supreme Court in Swiss Ribbon has legitimized the exclusion of 

Operational Creditors from the CoC, it is pertinent to discuss the position of 

                                                 
33 State Bank of India v. Alok Industries Limited IA 259 of 2018 in CP(IB) No. 48 of 2017 [21] 
 
34  MA 1721/2019, MA 1428/2019, MA 1746/2019 & MA 1816/2019 in CP (IB) 1371 & 1372 
(MB)/2017 
 
35 Company Appeal (AT) (Ins.) No. 728 of 2019 
 
36 Essar Steel (n 16) 
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Operational Creditors in different jurisdictions and analyze whether the Indian regime 

is in consonance with the international jurisprudence.  

 

1. United States of America (U.S.): In the U.S., bankruptcy cases are governed by 

Chapter 11 of the Bankruptcy Code, 1978, and unlike India, creditors are classified 

as secured and unsecured creditors. Pursuant to the filing of the Chapter 11 

petition, the trustee appoints a committee of unsecured creditors, comprising of 

twenty largest unsecured creditors of the debtor.37 This committee plays a pivotal 

role in the insolvency resolution process by consulting with the debtor about the 

administration of the case, investigating debtor’s conduct, and formulating the 

restructuring plan, etc.38Further, Chapter 11 requires creditors to be designated 

into classes and the confirmation of the reorganization plan requires acceptance 

of a plan by the impaired classes of claims and interests, i.e., “by creditors holding 

at least two-thirds in amount and more than one-half in the number of the allowed 

claims and holders of at least two-thirds in amount of the allowed interests.”39Thus, 

unlike the Code, the impaired class of creditors has the right to vote on any 

restructuring proposal.  

2. United Kingdom (U.K.): The bankruptcy law in the U.K. also maintains the 

traditional distinction between the secured and unsecured creditors. The scheme 

of arrangement proposed under the U.K. Companies Act, 2006, when the company 

is in administration (or insolvency resolution) mandates the approval of at least 

50% in number, representing 75% in value of each class of creditors.40 Further, all 

creditors including Operational Creditors have voting powers in the creditors’ 

committee in the ratio of the amount outstanding particularly for the approval of 

a resolution plan. 

3. European Union (E.U.): The Insolvency & Bankruptcy Laws in the E. U. nations are 

governed by the E.U. Regulation on Insolvency Proceedings, 2000.41 Regulation 2, 

                                                 
37 11 U.S.C, Title 11, Bankruptcy Code, s 1102 
 
38 Peter C. Blain and Diane Harrison O’Gawa, ‘Creditors’ Committees under Chapter 11 of the United 
States Bankruptcy Code: Creation, Composition, Powers and Duties’ 67 MARQ. L. REV 491 (1984) 
 
39 11 U.S.C, Title 11, Bankruptcy Code, ss 1126(c), 1129(8) 
 
40 Companies Act 2006, s 899 (U.K.) 
 
41 Directive (EU) 2019/1023 of the European Parliament and of the Council 
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Article 9 of the Directive on Restructuring & Insolvency42 directs the member states 

to ensure that affected parties have a right to vote on the adoption of a 

restructuring plan. As per Regulation 3, only three classes of creditors are denied 

voting rights at the time of adoption of the plan, namely the Equity Holders, 

creditors whose claims are ranked below unsecured creditors, and the related 

party of the debtor.43 Hence, E. U. nations provide voting rights to unsecured 

creditors at the time of adoption of the restructuring plan. 

4. Singapore : The Corporate Restructuring and Insolvency Laws in Singapore are 

governed by the Singapore Companies Act along with the Insolvency, 

Restructuring and Dissolution Act, 2018.44 The proposed Scheme of Arrangement 

must be approved by a majority of the creditors present and voting in each class 

and this majority must represent at least three-fourth of the voting class 

members.45 

 

After a detailed perusal of the Insolvency and Bankruptcy laws of different 

jurisdictions, it is evident that the complete exclusion of Operational Creditors from 

CoC and conspicuous disempowerment of Operational Creditors in the decision-

making process is not only contrary with the laws of other jurisdictions but also 

appears to be based on flawed reasoning. Providing voting rights to Operational 

Creditors on any proposal regarding the approval of the resolution plan adds an 

important element of procedural fairness and further bolsters the objective of the 

Code, which is to protect the interests of all the stakeholders. Representation in CoC 

and voting rights will bestow Operational Creditors a right to block the resolution plan 

if their interests are not adequately represented. Considering that a resolution plan 

cannot discriminate among similarly placed creditors, the approval by even a small 

percentage of Operational Creditors would benefit their entire class. Hence, the 

current position wherein the Operational Creditors are deprived of voting rights is 

patently unfair and lacks sufficient reasoning.  

 

                                                 
42 Directive (EU) 2019/1023 of the European Parliament and of the Council, regulation 2, art 9, chapter 
3 
 
43 Directive (EU) 2019/1023 of the European Parliament and of the Council, regulation 3, art 9, chapter 
3 
 
44 Insolvency, Restructuring and Dissolution Act2018 (Singapore) 
 
45 Insolvency, Restructuring and Dissolution Act 2018, s 357 
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In view of the foregoing, the authors are of the considered opinion that the 

current position of law should be reconsidered and the appropriate legislative 

amendment should be introduced to include Operational Creditors in the CoC and 

provide them with pro-rata voting rights. In the alternative, a separate committee of 

Operational Creditors can also be constituted and any resolution plan will then also 

have to be approved by such a committee.  

 

The Legislative Guide on Insolvency Laws issued by United Nation Commission 

on International Trade Law (hereinafter “LGIL by UNCITRAL”)  further supports the 

views of the author as it specifically states that “insolvency legislations should facilitate 

the active participation of the creditors in insolvency proceedings, such as through a 

creditors’ committee, a special representative, or other mechanisms for representation.”46 

The LGIL by UNCITRAL also highlights that to ensure equality of treatment of creditors, 

it is desirable to constitute separate committees, where the interests of unsecured 

creditors are not adequately represented through the constitution of a single 

committee.47 

 

Moreover, Report of the Insolvency Law Committee, 2020,48 has emphasized 

extensively on conferring voting rights to Operational Creditors. The Committee has 

noted that “the degree of creditor participation is considered a key factor in determining 

the effectiveness of an insolvency regime.” 49 Hence, if the Code will not grant 

Operational Creditors with a right to express their dissent against a resolution plan, “it 

may lead to a lack of trust and confidence among operational creditors at the time of 

the final outcome of the Resolution Process.”50 Accordingly, it concluded that to ensure 

that the CIRP is regarded as a fair and just process; Operational Creditors should be 

conferred with voting rights in the future. 

                                                 
46 United Nations Commission on International Trade Law, Legislative Guide on Insolvency Law (2005) 
203 
<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/05-
80722_ebook.pdf> accessed 25 August 2021 
 
47 Ibid page 198 
 
48 Ministry of Corporate Affairs, Report of the Insolvency Law Committee 
<http://www.mca.gov.in/Ministry/pdf/ICLReport_05032020.pdf> accessed 25 August 2021 (‘ILC 
Report 2020’) 
 
49 Ibid [10.2] 
 
50 ILC Report 2020 (n47) [10.3]. 
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B. Ensure Equitable Treatment to Similarly Placed Creditors 

The position of Operational Creditors under the Code has also been 

exacerbated due to sheer discrimination even between unsecured Financial and 

Operational Creditors. Section 53 of the Code(priority of repayment in the event of 

liquidation) places unsecured Financial Creditors at fourth position whereas, 

Operational Creditors, who are also unsecured, at sixth position.51Thus, the Code, apart 

from discriminating between secured and unsecured creditors, further discriminates 

between two similarly placed creditors – unsecured Financial and Operational 

Creditors. Although the Bankruptcy Law Reforms Committee Report, 2015 justifies the 

differential treatment accorded to different classes of creditors but remains silent for 

not treating unsecured creditors at par.52Moreover, in Essar Steel, the Supreme Court 

had emphasized on the principle of equality among “similarly placed creditors”53Thus, 

in the opinion of the authors, differential treatment of unsecured Financial and 

Operational Creditors under Section 53 contravenes the established jurisprudence on 

this aspect.  

 

The views of the authors are also supported by Objective 4 of the LGIL by 

UNCITRAL, which envisages that creditors, irrespective of origin, should receive 

treatment proportionate with their status vis-à-vis other similarly situated creditors.54 

Therefore, there is a need for well-defined guidelines to ensure equitable treatment of 

the similarly placed creditors under the Code.     

C. Assured Minimum Payment 

The Indian courts and tribunals, in a few remarkable judicial pronouncements, 

have recognized the existing lacunas in the Code and have accordingly tried to 

safeguard the interests of Operational Creditors. The Supreme Court in Rajputana 

Properties Pvt. Ltd. v. Ultratech Cement Ltd.55 had held that “the dues of Operational 

Creditors must get at least similar treatment compared to the dues of Financial 

Creditors.”56 Similarly, the NCLAT in the Essar Steel had modified the resolution plan to 

                                                 
51 The Insolvency and Bankruptcy Code 2016, s 53(1) 
 
52 BLRC Report 2015 (n. 11) 
 
53 Essar Steel (n 16) 
 
54 LGIL UNCITRAL (n. 45) Objective 4 
 
55 (2021)3Comp. LJ126(SC) 
 
56 Ibid 
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ensure “equitable recovery to all the creditors” while holding that “the waterfall 

mechanism in Section 53 is not relevant in determining the distribution of funds under a 

resolution plan.” 57However, by introducing the IBC Amendment Act of 2019,the 

parliament neutralized the implications of these rulings, thereby shrouding any ray of 

hope for Operational Creditors. 

 

Although Operational Creditors under every resolution plan are entitled to a 

minimum payment of liquidation value of the Corporate Debtor, due to the hierarchy 

of the waterfall mechanism, the statutory minimum is extremely inadequate and in 

many cases results in NIL or insignificant recovery to Operational Creditors. The 

empirical evidences in this regard have already been provided in Part III of the Article 

and can also be understood through the following illustration. 

 

Consider a case where the Liquidation Cost is Rs. 1 crore and the admitted 

claims of different creditors are as follows:(a) secured Financial Creditors – Rs 5 crore; 

(b) unsecured Financial Creditors – Rs 3 crore; and (c) Operational Creditors -Rs 2 

crore. Now, suppose an amount of Rs 7 crore is to be distributed in a resolution plan. 

In that case, the Liquidation Cost, being at the top of priority under Section 53, would 

be paid in full, followed by complete repayment of Rs 5 crore to secured Financial 

Creditors and a payment of just Rs 1 crore to unsecured Financial Creditors. However, 

since the Operational Creditors are at the bottom of priority, they would receive no 

amount at all. 

 

In such scenarios, the authors believe that the concept of “Assured Minimum 

Payment” can help the Indian Insolvency Regime protect the rights of the Operational 

Creditors. A provision for Assured Minimum Payment in the Code will ensure that a 

minimum amount (which can be specified in the amendment) is paid to the 

Operational Creditor in cases where they are awarded NIL or an insignificant amount 

under the resolution plan. 58  This will ensure more equitable treatment of the 

Operational Creditors and protect their interests to a large extent. Further, it is 

pertinent to mention the NCLAT’s decision in Hammond Power Solutions Private 

                                                 
57 Essar Steel NCLAT (n 17) 
 
58 Vinson Kurian, ‘Redraft IBC to give proportionate vote to Operational Creditors’ (The Hindu 
BusinessLine,2 March2021) <https://www.thehindubusinessline.com/economy/redraft-ibc-to-give-
proportional-vote-to-operational 
creditors/article33972311.ece?utm_campaign=amp_article_share&utm_medium=referral&utm_source
=whatsapp.com>accessed 2 September 2021. 
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Limited v. Sanjit Kumar and Ors.,59 wherein the NCLAT, following Essar Steel, made it 

mandatory for Resolution Applicant to explain as to how the interests of all 

stakeholders are taken care of. The strict implementation of the aforesaid direction in 

all cases will ensure that Resolution Applicant cannot justify huge haircuts to 

Operational Creditors under the resolution plan. 

CONCLUSION 

Operational Creditors are important stakeholders in any business, with the 

supply of goods and services being indispensable for a business to function.  As an 

economy does not run merely on the financial system, businesses rely on Operational 

Creditors for their operations and working capital requirements. In such a scenario, the 

protection of the rights of Operational Creditors is of paramount importance.  

 

Despite the objective of balancing interests of all stakeholders enshrined in 

the preamble of the Code and emphasis in various committee reports 60  that 

Operational Creditors need protection when the resolution plan is devised, no steps till 

date have been taken to this effect. The Operational Creditors are neither allowed to 

be a part of CoC nor provided with voting rights to approve or reject a resolution plan 

(except when there are no Financial Creditors of Corporate Debtor). Further, debts 

owed to Operational Creditors, who are mostly unsecured, fall in any remaining debts 

and dues category under Section 53, trailing behind all and sundry, including their 

counterpart – unsecured Financial Creditors. Consequently, Section 30 (2) (b) (i), which 

guarantees a minimum liquidation amount under every resolution plan to Operational 

Creditors, is rendered infructuous, resulting in abysmally low debt realizations to 

Operational Creditors, both in liquidation and resolution. Thus, Operational Creditors 

are not afforded any commensurate protections in exchange for their deprioritized 

debt claims.  

 

With the aforesaid shortcomings under the present regime, the authors, 

through this paper, have put forth three proposals that can effectively resolve the 

predicament of Operational Creditors under the Code. First, Operational Creditors 

should be provided a proportionate representation in the CoC and pro-rata voting 

rights. Another option that can be explored is the constitution of a separate 

                                                 
59 Appeal (AT) (Ins.) No. 606 of 2019 
 
60 BLRC Report 2015 (n 11); ILC Report 2018 (n 28). 
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committee for Operational Creditors, which will require approval of the resolution plan 

by a specified percentage of its members. The Insolvency Committee Report, 2020 has 

also recommended that Operational Creditors, subject to fulfillment of specific criteria, 

should be conferred with voting rights. The inclusion of Operational Creditors in the 

CoC will improve the overall effectiveness of the Code by making the entire resolution 

process more transparent, representational, and inclusive.  

 

Second, Section 53 of the Code should be amended to ensure equitable 

treatment to similarly placed creditors, viz. unsecured Financial and Operational 

creditors, at the time of distribution of assets during resolution and liquidation. The 

LGIL by UNCITRAL also exhorts that creditors should receive a treatment that is 

proportionate with their status vis-à-vis other similarly situated creditors. Third, in light 

of a catena of cases wherein Operational Creditors have been offered NIL or 

insignificant amounts under the resolution plan, a provision of Assured Minimum 

Payment for Operational Creditors should be introduced. This measure becomes even 

more necessary as the statutory minimum under Section 30(2) (b) has proven 

inadequate and even redundant in many cases. 

 

The authors believe that the Indian lawmakers should reflect upon these 

proposals since there is a compelling need to facilitate changes under the Code. The 

above proposals, apart from addressing the concerns and ensuring more equitable 

treatment of Operational Creditors, would assist in truly fulfilling the much-revered 

objectives of the Code. 
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A Comprehensive Analysis of the Challenges to Copyright 

Protection Vis-à-Vis Artificial Intelligence: Exploring Practical Legal 

Solutions 

Mr. Yatin Gaur1 

Abstract 

The extraordinary advances in the field of Artificial Intelligence and related 

technologies is opening up new horizons to express and share creativity by providing 

innovative tools to produce creative works of art. However, the throes of technological 

advancement are underpinned by numerous challenges, raising novel questions about 

how to and whom to grant the copyright ownership and protection, and attach the 

liability to in the cases of AI-related work which is currently operating in a legal vacuum. 

This paper, therefore, seeks to dive deep into the issues associated with the authorship 

and accountability in the case of AI-generated work, taking into account the philosophy 

behind the working of the AI system and the rationale behind copyright protection. This 

paper also discusses how the Indian Copyright Act is insufficient to grant protection to 

the AI-generated work. Further, it proposes and examines various legal models that can 

be adopted to address these issues. The author reflects upon these models taking into 

account the interests and rights of the various stakeholders involved in the creation of 

AI-generated work. The author especially argues in favour of the novel concept such as 

“Work for Hire Doctrine & Compulsory Registration” model; while also emphasising on 

the objective of the paper that is to promote and facilitate an open and insightful debate 

on the various issues associated with AI-generated work which can serve as the 

foundation to frame better policy in future. 

Introduction 

The unprecedented development in Artificial Intelligence (“AI”) systems is 

forcing us as a society to confront unique legal, and ethical challenges and to redefine 

our understanding about the basic concepts of authorship, ownership and 

accountability. AI-enabled systems have evolved from merely performing simple 

calculations to producing complex works of art, poetry and other creative works. 

                                                 
1 III Year Student, B.A. LL.B. (Hons.), Hidayatullah National Law University, Nava Raipur, 
Chatttisgarh 
 



Journal of Army Law College Pune/February 2022                 108
 

However, the works created using AI are not evidently protected under any legal 

framework, posing an imminent threat to creativity and innovation while also leading 

to potential copyright infringement. This is especially problematic because the prime 

objective of the copyright laws is itself aimed at the promotion of useful art and 

science by granting exclusive rights to the authors and inventors to benefit from their 

works of authorship.2 

 

Traditionally, the ownership of the copyright in computer-generated works 

never became such a complex issue because earlier the software was merely a tool 

that assisted in the artistic process.3 However, the ability of the AI to make decisions 

on its own, so that the output is parallel to how an intelligent person responds to 

similar inputs with or without any active human intervention is what makes AI so 

special4. In the case of AI, it is also extremely difficult to ascertain or measure the 

originality of work, as in each work, the degree and the complexity of the input 

needed to be provided to AI Algorithms varies significantly.  

 

These subsequent works are thus a matter of great controversy touching upon 

the legal grey area of copyrights. Academicians and jurists all around the globe are 

therefore, deliberating to find out a practical solution to the dilemma surrounding 

copyright accountability and authorship involving AI generated works.  

 

However, in an interesting development lately, the Indian Copyright Office has 

registered an Artificial Intelligence (AI) app “Raghav” and its owner as the co-authors 

of an AI generated painting titled ‘Suryast’.5  But it is to be noted that an earlier 

application in which the AI was mentioned as the sole author was rejected and the 

copyright was granted only after the addition of both names. Therefore, this approach 

adopted by the Copyright office fails to clear the air around those AI-created work 

that requires little to no human intervention. Moreover, the aforesaid registration is 

likely to be challenged due to the ambiguity in the legislation and jurisprudence 

                                                 
2 COPYRIGHT, <https://www.wipo.int/copyright/en/.>  
 
3 Andres Guadamuz, Artificial intelligence and copyright World Intellectual Property Organisation 
(2017), <https://www.wipo.int/wipo_magazine/en/2017/05/article_0003.html> accessed 30 Jul 30, 
2020 
 
4 Supra note 3 
 
5 Copyright Office, Government of India, <https://copyright.gov.in/Documents/ERegister/E-
Register_November_2020.pdf> 

https://www.wipo.int/wipo_magazine/en/2017/05/article_0003.html
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regarding whether and how the exclusive protection should be accorded to such 

works under the copyright regime. 

 

This paper therefore seeks to address the questions concerning copyright 

ability, ownership and accountability of the AI generated artworks. The first part of the 

paper deals with the background, working and the classifications of the AI systems and 

how it acts as a substitute for human authors. The second part then touches upon how 

the current Indian Copyright framework is inadequate in handling AI generated works 

and the issues related with it. Further the author will try to perform a stakeholder 

analysis analysing the suitability of the players to enjoy the benefits of copyright 

protection and to whom the accountability should be attached in case of copyright 

infringement resulting from the AI system. Finally, the author seeks to explore and 

analyse the practicality of various legal solutions that can be adopted to deal with this 

legal conundrum. The author, while reflecting upon various alternatives, especially 

argues in favour of concepts of “Work Made for Hire Doctrine & Compulsory 

Registration Model” which is followed by a conclusion. 

I. Artificial Intelligence: Background and Working 

When modern computers develop the capability to efficiently perform tasks or 

make decisions similar to intelligent beings, it is called “Artificial Intelligence”.6 Such 

computer devices are also called “creative machines”. 7 Although the term Artificial 

Intelligence has been defined by several authors, inventors and futurists,8 the crux of 

all these definitions can be summarised as a machine which makes use of special 

algorithms that allows it to learn from data received as input, and to evolve and make 

future decisions that may be either directed or independent. The algorithms are 

designed in such a way that it resembles the intellectual processes characteristic of 

humans, such as the ability to discover meaning, rationalise, generalize, or learn from 

past experiences. Essentially speaking, the eight critical features of AI systems are as 

follows: 

                                                 
6 Prof. A. Lakshminath & Dr. Mukund Sarda, Digital Revolution and Artificial Intelligence- Challenges 
to Legal Education and Legal Research, CNLU LJ (2) (2011-2012) 
 
7 Stephen Thaler, Creativity Machine® Paradigm, in ENCYCLOPEDIA OF CREATIVITY, 
INVENTION, INNOVATION, AND ENTREPRENEURSHIP 451 (Elias G. Carayannis ed., 2013). 
 
8 Matthew U. Scherer, Regulating Artificial Intelligent Systems: Risks, Challenges, Competencies, and 
Strategies, 29 HARV. J.L. & TECH. 353, 360 (2016) , 
<http://jolt.law.harvard.edu/articles/pdf/v29/29HarvJLTech353.pdf > accessed 31 Jul 2020   

http://jolt.law.harvard.edu/articles/pdf/v29/29HarvJLTech353.pdf
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1. Rational9 

2. Independent and autonomous10 

3. Creative11 

4. Accurate and Efficient12 

5. Unpredictable13 

6. Choose freely from available alternatives.14 

7. Capable of communication and Data collection15 

8. Evolving.16 

Some of the earliest efforts that have been made to identify whether the 

outcome that has been produced by the AI is a result of its own intelligence or the 

inputs provided by the creator, includes the famous “Turing test” proposed by Sir Alan 

Turing.17 According to Turing, artificial intelligence is considered to have shown 

wisdom if the responses it has given are indistinguishable from the real human 

responses. However, this test was applicable to only specific quizzing purposes and 

speech machines. But now the World Intellectual Property Organisation (WIPO) has 

                                                 
9 DAVID L. POOLE & ALAN K. MACKWORTH, ARTIFICIAL INTELLIGENCE: FOUNDATION 
OF COMPUTATIONAL AGENTS 71, 283-334, 597-611 (2010) 
 
10 Rebecca Crootof, The Killer Robots Are Here: Legal and Policy Implications, 36 CARDOZO L. REV. 
1, at 1854-63. 
 
11 HUTTER MARCUS HUTTER, UNIVERSAL ARTIFICIAL INTELLIGENCE: SEQUENTIAL 
DECISIONS BASED ON ALGORITHMIC PROBABILITY (Springer 2005),125- 26; Matthew U. 
Scherer, Regulating Artificial Intelligent Systems: Risks, Challenges, Competencies, and Strategies, 29 
HARV. J.L. & TECH at 364-65 
 
12 George F. Luger, Artificial Intelligence: Structures and Strategies for Complex Problem Solving 26 
(6th ed. 2016); Woodrow Hartzog et al., Inefficiently Automated Law Enforcement, 2015 MICH. ST. L. 
REV. 1763, 1765-67, 1793-95 
 
13 Jonathon Keats, John Koza Has Built an Invention Machine, POPULAR SCI. (Apr. 18, 2006), 
<http://www.popsci.com/scitech/article/2006-04/john-koza-has-built-invention-machine> accessed 
25 September 2020  
 
14 Oliver Deussen et al., Feedback-Guide Stroke Placement for a Painting Machine, in PROC. EIGHTH 
ANN. SYMP. ON COMPUTATIONAL AESTHETICS IN GRAPHICS, VISUALIZATION & 
IMAGING 25, 25, 27 (2012) 
 
15  Id 
 
16 Jordan & Mitchell, Machine Learning: Trends, Perspectives, and Prospects, 255, 257 
 
17 Alan Turing, Computing Machinery and Intelligence, 59 MIND 236, 433– 60 (1950) 
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classified AI into three types, i.e., expert systems, natural language systems, and 

perception systems.18 

II. Challenges Associated with the Application of Indian Copyright Act to AI-

Generated Work 

In Indian Jurisprudence, controversy hovers around the works created by the 

AI as the same has not been provided protection under the copyright laws or by any 

other existing laws, raising doubts regarding whether the work is itself eligible to be 

copyrightable or not. 

A. Ambiguity Regarding the ‘Originality, Standard of Work Produced by AI 

Section 13 of the Copyright Act19 explicitly states that any dramatic, artistic, 

literary and musical work cannot be granted copyright unless it passes the test of 

‘originality’.20 Further, the term original work has not been defined in the Act, but the 

threshold originality standard required can be ascertained by looking at the judicial 

practice. 

 

Indian courts implicitly followed the ‘sweat of the brow’ doctrine for a 

considerably long time i.e., whether the work produced by the author is a result of the 

skill and labour.21 However, the Supreme Court of India later discarded the ‘Sweat of 

the Brow’ doctrine in Eastern Book Company v. D.B. Modak case22and shifted to a 

‘Modicum of creativity’ approach. It was held that copyright can be granted to a work 

only if the same has been produced by the exercise of skill and judgment having some 

distinguishable flavour and feature of its own and not merely on account of it being a 

product of labour and capital. 

 

Therefore, it is essential that the AI generated work must qualify the above 

standard of originality for it to be granted protection under the copyright law. 

                                                 
18 A. Johnson-Laird, Neural Networks: The Next Intellectual Property Nightmare? 7 THE 
COMPUTER LAWYER 14 (March 1990) 
 
20 The Copyright Act, 1957, §.13 
 
21 Saksena H, “Doctrine of Sweat of the Brow” (SSRN May 5, 2009), 
<https://ssrn.com/abstract=1398303> accessed 25 September 2020  
 
22 Eastern Book Company &Orsvs D.B. Modak & Anr; 101 (2002) DLT 205. 
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However, it may be argued that since the work produced by AI is a result of mere 

organisation and collection of specific data being fed as input therefore is an 

investment of only effort, time, labour and money and not skill and judgement. Hence 

it does not deserve copyright protection but may only qualify as a ‘compilation’ 

However, alternatively it can be argued that the AI does not copy the previous works 

but rather builds upon these existing works and produces new and original work by 

identifying, processing, remembering, and implementing similarities and 

interconnections exhibiting human-like creativity, autonomy and rationality.  

 

Therefore, the existing law provides no clarity regarding the threshold 

originality standard required to be satisfied by an AI generated work for it to merit 

protection under the Copyright Act. 

B. Authorial Accreditation in the Case of AI Related Work 

On a preliminary examination one can argue that the Copyright Act states that 

in relation to any computer-generated literary, dramatic, artistic, or musical work, the 

authorship is conferred on the person who causes the work to be created.”23 However, 

since the AI has not yet been accorded any legal status in India, the provision in its 

current shape cannot be applied in the case of AI generated work as the section falls 

short of addressing any scenario in which there is no ‘person’ involved in the creation 

of the work. 

 

It is also pertinent to note here that till now the Indian courts have never dealt 

with any case pertaining to granting authorship to the AI-generated work. However, 

the intention of the Hon’ble courts can be ascertained by referring to some other 

landmark judgements in which the court elaborated the meaning of the term “author”. 

The court while deciding the case of Rupendra Kashyap v. Jiwan Publishing House Pvt. 

Ltd.,24 held that the C.B.S.E (Central Board of Secondary Education) cannot claim the 

copyright in the examination papers as it is not a natural person unless it establishes 

that it has specifically engaged persons for purposes of compiling questions for the 

preparation of question paper. 

 

                                                 
23 The Copyright Act, 1957, §. 2(d)(vi). 
 
24 Rupendra Kashyap v. Jiwan Publishing House Pvt. Ltd., 1996 (38) DRJ 81 
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In another case of Tech Plus Media Private Ltd. v. Jyoti Janda,25a division bench 

of the High Court of Delhi stipulated that a juristic person cannot be credited as the 

author of a work in which copyright may exist. Similarly, the Copyright Office's Practice 

and Procedure Manual (2018), further reiterates that only a natural person is capable 

of being the author of the work.26 

 

It has also been pronounced by the courts in a The Copyright Act, 1957, §.13. 

that for the protection of a compilation work under copyright law it is essential that 

the requirement of “authorship” in arrangement, selection and coordination of the 

material must be necessarily satisfied. The use of the term “Author” here signifies that 

there must be a human author involved and must have exercised a minimum 

modicum of creativity for the work to be copyrightable. 

C.  Copyright Infringement in the Case of AI-Related Work 

The behavior of robotic and AI systems is emerging which means their actions 

might be unconstrained or unpredictable escaping human planning and 

expectations27. This may in turn yield unpredictable results leading to copyright 

infringement as defined under Section 51 of the Copyright Act.28 However, upon 

careful perusal of Section 51, it can be observed that the law recognizes that only a 

"person" can be held liable for the infringement of copyright. The AI's legal status 

remains unclassified as a legal entity, so any infringement caused by AI if left 

unchecked can become a serious issue. Therefore, an important question that needs to 

be addressed here is the issue of accountability for such infringement if the authorship 

and ownership rights are granted to the AI. It should also be noted that even if the law 

is amended to impose liability on AI it will only further complicate the matter.  

 

Therefore, by taking into account the lack of clarity on the definition of the 

author, issues pertaining to accountability in case of copyright infringement, or the 

copyright accreditation involving varying levels of human inputs ranging from 

                                                 
25 Tech Plus Media Private Ltd. v. Jyoti Janda, (2014) 60 PTC, 121 
 
26 PRACTICE AND PROCEDURE MANUAL 2018, Copyright office, Government of India 

<http://www.copyright.gov.in/Documents/Manuals/Artistic_Manual.pdf> accessed 25 September 

2020  
 
27 Jack M. Balkin, The Path of Robotics Law, 6 CALIF. L. REV. CIR. 45, 45-46 (2015) 
 
28  The Copyright Act, 1957, §.51 

http://www.copyright.gov.in/Documents/Manuals/Artistic_Manual.pdf
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something substantial to no intervention at all it is argued that Indian Copyright Law 

in its current shape is not equipped to handle work created by AI. 

III. Authorial Accreditation in AI-Generated Works: A Stakeholder Analysis 

Another major dilemma associated with the AI created work is to whom the 

authorial credits should be granted under the Copyright Act since if the protection has 

to be granted, it is essential to determine the contribution of each stakeholder and 

their subsequent accountability. But before proceeding with the analysis, it is 

noteworthy to mention that each AI work varies significantly and most of the time the 

AI-generated work may be the result of many hands and employ generative 

technologies that involve innovation at multiple stages.29 The contours of each have to 

be determined and thus, various options should be placed on the table.  

A. No One Should be Granted the Authorial Accreditation in AI-Generated Work 

The first approach which must be discounted is that since AI-generated work 

is not created by a human author as per the definition of copyright laws, thus should 

not be granted protection. The work produced can simply be released into the public 

domain and can be used and reused freely. But this approach wrongfully disincentives 

the companies’ and corporations that have invested millions of dollars in the 

development of such systems and demotivate the makers of artificial intelligence 

machines to continue developing their capabilities.30 This approach, if thus adopted, 

can potentially hinder creativity by discouraging developers from investing in artificial 

intelligence research.31 

  

                                                 
29 Shlomit Yanisky – Ravid & Samuel Moorhead, Generating Rembrandt: Artificial Intelligence, 
Accountability and Copyright - The Human-Like Workers Are Already Here - A New Model, SSRN 

ELECTRONIC JOURNAL (2017), 
<https://digitalcommons.law.msu.edu/cgi/viewcontent.cgi?article=1199&context=lr> 
 
30  Vijay K. Tyagi & Yashdeep Chahal, Infringement of Copyright in Computer Programs in India-
Understanding the State of Virtual Non-Liquet & Challenges vis-a vis Artificial Intelligence, Winter 
Issue 2019, ILI Law Review Vol. II < https://www.ili.ac.in/pdf/vkt.pdf> accessed 27 Jul 2020 
 
31 Supra note 15 
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B.  Authorial Accreditation in AI-Generated Work 

The second avenue many scholars favour is that the authorship and ownership 

rights should be awarded to the AI itself by recognising it as an autonomous legal 

entity under the category of non-natural, legal or juristic persons as in the case of 

companies, organisations or the government.32 However, it is submitted that it is an 

untenable proposition and will only complicate the matter further which is discussed 

as follows: 

i) Legal Personhood to Machines: If we choose to award the authorship rights to 

the AI under the Copyright Act, it will also become essential to accord legal 

personhood to AI. However, there are various issues in this approach, considering 

that copyright ownership is considered to be ‘only a piece in the constellation of 

legal standing’33 of AI. This implies that granting legal personality to the AI will 

have a much wider impact in advancing the argument of affording legal 

personhood to machines which in itself is an idea that is swarmed with numerous 

complications. 

ii) Moral Rights: This view has also been criticised on the ground that if the AI is 

granted the authorship rights, then it will raise issues related to the enforceability 

of moral rights as per Section 57 of the Copyright Act, 34 in accordance with Article 

6bis35 of the Berne Convention. This can be further viewed in light of Delhi High 

Court's judgment36 in which it was stipulated that the author's moral rights 

scrutinise the essence of authorship under copyright law in India.37 In this 

judgment, the court elaborated upon the origin of the author's moral rights 

stating that the rights (i.e., the right to maintain integrity or purity in a work, the 

right of paternity, and the right of retraction) exist because of a privileged 

                                                 
32 Amshula Chauhan & Suvarna Mandal, AI AND COPYRIGHT AUTHORSHIP: STILL MIND 
OVER MATTER? LEXOLOGY (2020), 
<https://www.lexology.com/library/detail.aspx?g=404f4311-bcc4-4049-b62e-d521ccca90e1> accessed 
31 Jul 2020  
 
33 James Grimmelmann, "There's No Such Thing as a Computer-Authored Work - And It's a Good 
Thing, Too," 39 Columbia Journal of Law & the Arts (2016); 403:414 
 
34 The Copyright Act, 1957, §.57 
 
35 Berne Convention; art. 6 bis 
 
36 Amar Nath Sehgalv s Union of India (UOI) And Anr. (2005) DLT 717 
 
37Supra note 37 
 

https://www.lexology.com/library/detail.aspx?g=404f4311-bcc4-4049-b62e-d521ccca90e1
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relationship between a creative author and his work. But it is especially difficult to 

establish such a privileged relationship between the author and AI-generated 

work.  

iii) Length of Protection: Moreover, the length of protection provided under 

Section 22 of the Copyright Act38 has been defined in reference to the lifetime of 

the author i.e., sixty years following the death of the author. This criterion remains 

unresolved in the case of AI-generated work, because AI is not a human and 

doesn’t die. 

iv) Copyright Transferability: The author of the work is considered as the first 

owner of the work according to Section 17 of the Copyright Act.39 However, the 

ownership rights can be transferred to the employer or to the person at whose 

directions the work has been produced by the way of an agreement. Therefore, 

vesting authorial accreditation in AI will generate issues relating to copyright 

transferability since an AI cannot authorise or execute its creator or any other 

person the ownership of the work.40 

v) Ambiguity in Determining the Royalty: In accordance with existing Indian 

copyright laws, the author of the work has an unwavering right to claim royalty 

over his/her work. So, if AI is awarded the authorial credit in a work, then, it will 

raise pertinent doubts regarding the determination and disbursement of the 

royalty.41 

vi) Accountability Issues: If AI is granted the authorship rights, then another 

serious concern is regarding the lack of a proper legal framework to regulate its 

work. Thus, if any work created by AI is obscene, defamatory or against the public 

morale,42 then apart from taking down the content and shutting down the AI, no 

other action can be taken against the same. 

                                                 
38  The Copyright Act, 1957, §.22 
 
39  The Copyright Act, 1957, §.17 
 
40 Lucy Rana & Meril Mathew Joy, ARTIFICIAL INTELLIGENCE AND COPYRIGHT - THE 

AUTHORSHIP LEXOLOGY (2019), <https://www.lexology.com/library/detail.aspx?g=66abb214-381e-
4799-8f83-a2f668e2c8d5> accessed 31 Jul 2020 
 
41 Id 
 
42 Id 
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The difficulty further arises from the fact that Indian courts time and again 

have always emphasised on the requirement of granting authorship to humans. 

Further, this is not only limited to India, as most of the other countries also follow the 

same approach. An important case in this regard is that of Naruto v. Slater,43 popularly 

called the monkey selfie case. In the instant case, a nature photographer had left his 

camera unattended, and an endangered Celebes Crested Macaque, tripped the shutter 

and ended up clicking more than a hundred pictures of itself.44 Soon, one of those 

photos became extremely popular and was published on various sites including the 

British press etc. Thereafter the photographer filed the lawsuit to claim the copyright 

over the pictures, while PETA (The People for the Ethical Treatment of Animals), argued 

for granting the copyright over the pictures to the Macaque. However, the assertion of 

the copyright claim was eventually dismissed by the Ninth Circuit court of appeals in 

2018. The court refused to vest the copyright calling it as a “farcical interpretation” of 

the term author as provided in Title 17 of the United States Code.45 

 

The first and the only country so far that has been successful in granting legal 

status to AI is Saudi Arabia when they granted citizenship to a robot, called Sophia.46 

However, despite these developments, it is still not practical to grant the authorship or 

ownership rights to the AI itself. 

C.  Authorial Accreditation in AI-Generated Work 

Before proceeding further with the discussion, it is essential to point out the 

whole discourse that follows is only limited at understanding and analysing whether 

the programmer of the AI should be entitled to get ownership in the subsequent 

works generated by the AI or not. The author nowhere seeks to challenge the 

programmer’s entitlement in the copyright ownership of the software they develop, or 

the patent rights on the AI itself. 

                                                                                                                                 
 
43 Naruto v. Slater, No. 16-15469 (9th Cir. 2018) 
 
44 Camila Domonoske, Monkey Can’t Own Copyright to His Selfie, Federal Judge Says, NPR (Jan. 7, 
2016) <http://www.npr.org/sections/thetwoway/2016/01/07/462245189/federal-judge-says-
monkey-cant-own-copyright-to-hisselfie [https://perma.cc/5N7J-YKZ5]> (last visited accessed 31 Jul 
2020 
 
45 17 US Code § 201 
 
46 108 Tracy Alloway, ‘Saudi Arabia Gives Citizenship to a Robot’, Bloomberg (Article, 27 October 
2017)  
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It has been argued by many scholars that any kind of artificial intelligence 

device is a result of the intellectual efforts of the programmer, without whose creativity 

the work would have never come into existence.47 Therefore, it's only logical to argue 

that the authorial credits should be awarded to the programmer of the generative 

software. The same also aligns well with the natural rights theory pursuant to which 

the developers are entitled to be credited for the ‘fruits of their labour’.48 

The nuances of the above argument can be further substantiated by citing the 

most popular cases in this respect i.e. Nova Production Ltd v. Mazooma Game Ltd.49 in 

which the UK High Court dealt with the issue of according authorship in the case of 

electronic pool games. In the instant case, frames that were displayed on the screen 

while playing the game were recognised under computer-generated artistic work. The 

court stipulated that the authorship rights should be granted to the programmer of 

the work acknowledging that the display of the various elements of the game is 

merely the result of the copies of the memory stored on the computer program. The 

rationale behind the same has also been emphasised in the cases of Stern Elec. v. 

Kaufman50, Atari Inc. v. North American Philips Consumer Elec. Corp.51 and the 

Enterprises v. Accolade Inc.52 where the court has recognised that all the image 

sequences generated upon the interaction with the user are because of the relevant 

computer programming fed by the programmer with the application of his intellectual 

labour ie. rules and logic. 

However, some other commentators contend that the same claim as in the 

case of video games and GUIs cannot always be advanced in the generated works of 

AI.53This argument is grounded on the presumption that it is not the memory in the AI 

                                                 
47 See Robert C. Denicola, Ex Machina: Copyright Protection for Computer-Generated Works, 69 
RUTGERS U. L. REV. 251, 265, 271, 275 (2016)  
 
48 White, Courtney and Matulionyte, Rita, Artificial Intelligence Painting The Bigger Picture For 
Copyright Ownership (December 5, 2019). Available at SSRN: <https://ssrn.com/abstract=3498673or 
http://dx.doi.org/10.2139/ssrn.3498673.> 
 
49 Nova Productions Ltd v Mazooma Games Ltd &Ors (CA) Reference: [2007] EWCA Civ 219 
 
50 Stern Elec. v. Kaufman, 669 F.2d 852 (2d Cir. 1982) 
 
51Atari Inc. v. North American Philips Consumer Elec. Corp., 459 U.S. 880 (1982) 
 
52 Enterprises v. Accolade Inc. 977 F.2d 1510, 1520 (9th Circuit 1992) 
 
53 Andres Guadamuz, ARTIFICIAL INTELLIGENCE AND COPYRIGHT WIPO MAGAZINE, 
https://www.wipo.int/wipo_magazine/en/2017/05/article_0003.html> accessed 18 September 2021 

https://ssrn.com/abstract=3498673
https://dx.doi.org/10.2139/ssrn.3498673
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rather the intelligence that is fed in, which is the inciter of the expression. Furthermore, 

advanced AI technologies are often configured in a way to show a great level of 

expertise and skills that may not even be possessed by their creators. Similarly, many 

of the decisions involved in the creative process of expression cannot be certainly 

projected in various deep learning programs since AI systems work on the principle of 

identifying, finding, processing, remembering, using, and implementing similarities 

and interconnections which in many cases is even unknown to the programmer 

himself. Therefore, the author argues that the programmers will be rewarded multiple 

times i.e. one for the creation of artificial intelligence machines and also for every 

subsequent piece of work produced by that AI. Thus, it would be unfair to give credit 

to the programmer for the same, despite the programmer himself having no skills or 

knowledge thereof. 

Another practical issue worth noting is that apart from the programmer there 

are multiple other stakeholders involved in the development of the AI system which 

includes the trainer or data providers, feedback providers, software engineer and data 

scientists etc. It is also emphasised that one person might have contributed 

significantly to the code while the other person may have just made minor 

amendments to make it a working code so that it can effectively create the work.54 

Thus it is difficult to determine the contribution of each stakeholder to be qualified for 

the co-authorship. Further, it is submitted that the legal relationship among coders is 

also not clearly defined leading to lack of harmony of interest required for joint 

authorship in the allocation of copyright to the developer of AI.55 

Another valid concern that needs to be addressed is that, if the authorial and 

ownership rights are credited to the programmer of the AI then the liability of any 

damages caused by the same has to be imposed on the programmer itself. This can 

especially become unreasonable in the cases where the programmer of AI may not 

have knowledge of subsequent creation of works through the AI. Further, the 

autonomous, unpredictable and creative nature of AI systems is also not sufficient 

enough to serve as a strong nexus that can establish negligence or guilt on the part of 

the programmer, to exercise due care in case of any damage caused by the same. 

Therefore, this approach may also not be efficient and will be unjust. 

                                                 
54 Supra note 53, at 24 
 
55 Pamela Samuelson, ‘Allocating Ownership Rights in Computer-Generated Works’ (Summer 1986) 47 
University of Pittsburgh Law Review 1185, 1222 
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D.  Authorial Accreditation in AI-Generated Work 

It can also be argued that the authorial credits should be awarded to the user 

since it is the user who is the final and the most proximate contributor in the AI-

generated work. 

 

The rationale behind this approach can be illustrated by considering a 

hypothetical situation, where an artist for the creation of painting provided specific 

paintings as samples, selected the dimensions, contrast, colour and other valuable 

inputs (e.g. in case of Portrait of Edmond Belamy).56 So the authorial accreditation, in 

this case, should be given to this user who fed all these essential and planned inputs 

and not to the programmer who merely fashioned the programme in such a way so as 

to learn and build upon the inputs and experiences gathered by the AI software. This 

essentially rests on the premise of “recognisable blocks of expression” which implies 

that the autonomy exercised by the AI is limited to the inputs provided and does not 

go beyond.57 So, the user should be given the authorial credits. For instance, in the 

case of Andrej Karpathy, where a Stanford PhD student taught a neural network to 

read and compose sentences in a certain style to enable it to generate Wikipedia 

articles and lines that resembled the language of Shakespeare.58 Similarly, various 

other text-generating machine learning programs have also produced impressive 

results.59 

 

However, a similar analogy cannot be drawn in case of the work produced by 

those AI algorithms where the user’s contribution to the creative process may only be 

limited to the pressing of the button so that the software can perform its function. For 

instance, in the case of Google’s AI program ‘Poem Portraits’, it is sufficient for a user 

                                                 
56 Person, Is artificial intelligence set to become art's next medium?: Christie's The first piece of AI-
generated art to come to auction Christie's (2018), <https://www.christies.com/features/A-
collaboration-between-two-artists-one-human-one-a-machine-9332-1.aspx> accessed 31 Jul 2020  
 
57 Akshat Agrawal, Akshat Agrawal IPRMENTLAW (2019), 
<https://iprmentlaw.com/2019/01/05/ai-generated-work-of-art-who-deserves-the-authorial-credit/> 
accessed 31 Jul 2020  
 
58 The Unreasonable Effectiveness of Recurrent Neural Networks, 
http://karpathy.github.io/2015/05/21/rnn-effectiveness/ (last visited Jul 31, 2020)  
 
59 Creating A Text Generator Using Recurrent Neural Network, CHUN'S MACHINE LEARNING 

PAGE (2016), <https://chunml.github.io/ChunML.github.io/project/Creating-Text-Generator-Using-
Recurrent-Neural-Network/ > accessed 31 Jul 2020 
 

https://www.christies.com/features/A-collaboration-between-two-artists-one-human-one-a-machine-9332-1.aspx
https://www.christies.com/features/A-collaboration-between-two-artists-one-human-one-a-machine-9332-1.aspx
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to type one word into the AI system to get the poem generated.60 An important 

hypothetical example in this regard may also be a weaving procedure that produces 

randomly irregular shapes without any observable pattern, so that, in such a case, the 

user of an artificial intelligence engine is not eligible enough to be awarded authorial 

credits as the work is the result of randomness rather than the human intellect.  

 

Therefore, vesting of the authorship rights to the user in the case of AI-

generated work may appear logical and aligns well with the utilitarian and natural 

rights theory when the user’s contribution was significant enough.61 But in certain 

cases, where the contribution is too remote and the end output was not a result of the 

intellectual planned efforts of the end-user then the present model will not be 

practical. 

V. Exploring Practical Legal Solutions  

A. Co-ownership Approach 

As per this model, instead of trying to accommodate AI-generated work in the 

existing copyright law, it should rather be recognised as a separate class of work. This 

model proposes that the authorship can be awarded by identifying the contribution of 

different stakeholders in the generated output and proportionately rewarding the 

multiple players involved in the process.  

 

But it is argued that this approach is especially problematic because of three main 

reasons- Considering the creative, autonomous, evolving and unpredictable nature of 

the AI it is extremely difficult to ascertain the contribution and proportionately reward 

the same.62 Further, co-ownership to multiple players will also not solve the problem 

of accountability.63 Thirdly, a large number of candidates may significantly weaken the 

contribution of each player leading to more chaos, thereby hampering the 

development of Artificial Technologies due to an ambiguous incentive structure. 

  

                                                 
60 Es Devlin, CREATE A PERSONALIZED POEM, WITH THE HELP OF AI GOOGLE (2019), 
<https://www.blog.google/outreach-initiatives/arts-culture/poemportraits/  > accessed 31 Jul 2020  
 
61Supra note 59 at 25 
 
62 Shlomit Yanisky - Ravid & Xiaoqiong (Jackie) Liu, When Artificial Intelligence Produce Inventions: 
The 3A Era and an Alternative Model for Patent Law, CARDOZO L. REV. at 20 
 
63 Id  

https://www.blog.google/outreach-initiatives/arts-culture/poemportraits/
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B. Open-licensing Model 

This model suggests that authorship of AI generated work can be granted to 

the AI itself so that there cannot be any chance of copyright infringement of the rights 

of the author as the AI lacks legal personhood and thus will not be deprived of any 

rights. It also aligns well with the understanding that there is no need to provide an 

incentive to AI. The work generated by AI can be openly licensed so that every person 

can benefit out of it. Further, the programmer could be provided protection under the 

copyright laws. Concerning the end-user, it is argued that the user is free to make 

modifications to that and produce his own derivative work and can get copyright in 

the same after obtaining an open license.64 

 

However, I argue against this model as it fails on two very essential grounds, 

neither can this model provide an incentive structure nor is it sufficient enough to 

handle the accountability issue. It fails to provide an incentive by not conferring any 

monetary benefits to the makers of artificial intelligence machines which could 

potentially hamper the development of AI as already substantiated above. 

C. Work Made for Hire Doctrine & Compulsory Registration Model  

This model primarily aims at addressing the practical challenges associated 

with multiple stakeholders, accountability and authorship rights in the case of AI-

generated work. The AI Work Made For Hire (“WMFH”) doctrine confers copyright 

ownership to the person or entity that initiated the work in the first place, granting 

them benefit in addition to the accountability thereof. 65 This model is premised on the 

exceptional principle of copyright ownership as prescribed under Section 17(3) the 

Copyright Act,66 which stipulates that an employer enjoys copyright ownership over 

the works created by the employees or the subcontractors in their capacity of 

employment.  

 

                                                 
64 Should The Works Created By Artificial Intelligence Machine Be Protected Under The Copyright 
Law? |, <https://www.khuranaandkhurana.com/2020/02/05/should-the-works-created-by-artificial-
intelligence-machine-be-protected-under-the-copyright-law/#_ftn11> accessed 31 July 2020  
 
65 Supra note 31 
 
66 The Copyright Act, 1957, §. 17(3) 
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On the same lines, this model proposes that the person who causes the work 

to be created can be understood as an employer while the AI can be assumed as an 

employee producing new works of art in the scope of its employment.67 Further, this 

would also adhere to the definition under Section 2 of The Indian Copyright Act,68 

where the use of the expression “the person who causes the work to be created” can 

be safely interpreted to point towards the final user i.e., the person by whom the 

arrangements necessary for the creation of the work were undertaken. 

 

This approach can also be seen in multiple other jurisdictions including the 

UK, New Zealand and Ireland. The UK follows the ‘necessary arrangements’ principle as 

stipulated under Section 9(3) of The Copyright, Designs and Patents Act 1988 (UK).69 It 

provides that the copyright in the case of computer-generated work can be awarded 

to “the person by whom the arrangements necessary for the creation of the work are 

undertaken”. WFMH Model is also quite flexible as it can be easily applied in the case 

of organisations, firms or individuals.  

Novel Element of Compulsory Registration and Scrutinization of Applications by 

a Separate Agency to be Formed Under Aegis of the Copyright Office 

Further the proposed model requires that unlike the general principles of 

copyright law, the works produced by the AI should not be protected by its mere 

creation.70 Rather, registration of the work should be made mandatory in all cases, 

only after which the user shall be able to enjoy the copyright in the work. The user can 

be asked to apply to the copyright office and the copyright office should scrutinise the 

application on two grounds of merit: 

 

I. Copyright Infringement: The application should be preliminarily examined 

so that it is not infringing someone else’s work. In case if it is found infringing 

someone else’s copyrighted work then the applications must be summarily 

rejected. 

                                                 
67 Shlomit Yanisky-Ravid, Supra at 705 
 
68 The Copyright Act, 1957, §. 2 
  
69 The Copyright, Designs and Patents Act 1988 (UK), §.9(3) 
 
70 HAND BOOK OF COPYRIGHT LAW, Government of India Department For Promotion of Industry and 
Internal Trade Ministry of Commerce and Industry, 
<http://copyright.gov.in/Documents/handbook.html> (last visited accessed 31 Jul 2020  
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II. Skill and Judgment Test: The second stage of scrutinization must involve a 

careful perusal to identify the nature, degree and kind of the inputs provided 

by the end user in the creation of the AI-generated work to ascertain whether 

the inputs provided passes the “minimum skill and judgment test”. 

 

a) In cases where the contribution of the final user in the creation of the 

work is too remote or does not qualify the minimum ‘skill and judgement 

test’, i.e., merely a product of randomness and the creative intelligence of 

the AI that can't be anticipated, then the work can be simply released in 

the public domain with AI being granted the authorial credits. However no 

right of ownership must be vested in the AI for the purposes of the 

exploitation and the work produced can be openly licensed. 

b) While in those cases where the work generated by the AI is a product of 

the ‘skill and judgement’ of the final user and the creative intelligence of 

the machine, then the copyright should be granted. The authorial credit 

may be vested with the AI however the ownership rights must vest with 

the final user for the appropriate exploitation of the rights granted under 

copyright  

It is proposed that since AI is a highly technical field, therefore, the legislature 

can establish a separate agency or wing under the copyright office for the copyright 

ability in the case of AI-generated work. It should be staffed by AI specialists with 

relevant academic and industry experience who are well-equipped to determine the 

merit of each application. Apart from deciding the merits of each application, the 

agency shall also be responsible for clarifying and specifying most aspects of the 

substantive rules and doctrines applicable in the copyright ability of AI-generated 

work. 

The rationale behind the approach  

I. The rationale behind this approach is that the programmer of the AI gets duly 

accredited with copyright ownership for the code he created. Although he 

may not hold the copyright in the subsequent works, and rightly so as the 

creativity of an AI system is not essentially the creativity of the programmers 

or the causal relationship is insufficient to draw a rational nexus that can 

justify the programmer’s ownership in AI-generated work. 
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II. Further, it also does not incentivise the AI systems and the robots which is 

logical as AI systems are internally programmed to produce such works, so 

there is no specific advantage of incentivising them to perform these 

functions. 

III. Most importantly, the proposed model eliminates the possibility of those 

situations where a minimum exercise of judgment or creativity (depending on 

jurisdictions and the originality standard) in the selection of inputs fed, could 

have disproportionately incentivised the final user to claim copyright in the 

work. Therefore, this approach charts something of a middle course. 

IV. Further by not according authorship to the user in case if the AI generated 

work fails to pass the minimum skill and judgement it refrains from granting 

excessively broad protection to all the AI-generated work. Therefore, ensures 

the prime objective of stimulating creativity by not rewarding the user for 

mere randomness and intelligence of the AI machine.  

V. Further, this model seeks to provide an efficient solution to the complex issues 

of infringements, damages, and counterfeiting of third-party rights in case of 

AI generated work by establishing a unique mechanism to avoid such 

instances through mandatory preliminary examination of applications. It also 

tries to successfully balance the right and duties quotient by placing 

responsibility upon final user of the AI systems who enjoys the maximum 

interest in the generated work.  

VI.  This model especially aligns well with the law and economics theory, 

promoting commercial force of the AI-generated work apart from also 

encouraging the efficient use of creative, autonomous AI systems. 

VII. This model is progressive as it takes a step towards acknowledging the 

human-like features of AI systems displaying intelligence, creativity and 

independence placing them at par with the employees and self-contractors. 

VIII. It only seeks to amend and modify the existing copyright law to make it more 

accommodative, therefore maintaining legal and social stability.  

Countering the Criticism 

As per the author, the only valid criticism against the WMFH can be that it 

confers a disproportionate advantage to the user of the AI as the WMFH model of a 

corporation is inconsequential in the AI context. In AI there are no humans involved 

while in the case of corporations, the work is produced by the employees who work 

within the scope of their employment. These employees work for the employer 
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producing creative work with valuable inputs, involvement, contribution and 

guidelines from the employer. For instance, a production company for the creation of 

a play would scout and find talent, provide it with necessary resources, create 

marketing strategies, employ several technicians and experts in various capacities to 

bring everything together.  

 

It is this upfront cost entailed in developing artistic talent and slowly 

producing the work that serves as a rational justification as to why such rights are 

conferred on the employer. This is what is essentially lacking in the case of AI-

generated work, and the costs accruing to the user is much lower in comparison as the 

user of AI may only need to buy the machine and supply it with materials to produce 

non-stop work, without needing to be compensated. 

 

However, the author also argues that before challenging this model on this 

particular ground it is essential to consider that apart from all the other alternatives 

proposed this model appears the most practical one and has a very broad application, 

balancing the rights of each stakeholder. It is further emphasised that the user under 

this particular model is only credited when the work generated by him is the result of 

creative inputs fed by him while exercising substantial skill and judgment. 

 

Although the upfront cost is indeed lower in case of AI-generated work, but 

this should be viewed in the context of the very purpose of AI itself i.e., to facilitate 

easy creation of quality work by assisting and channelising the human inputs. Further, 

the user may get access to these AI machines and deep learning programmers only 

after paying a proportionate amount of money to the developers of AI. Therefore, 

taking into consideration all these inputs, a imagination or reinterpretations of the 

philosophy behind the WMFH doctrine in the case of AI-generated work will be a 

more feasible alternative than rejecting this model altogether. 

Conclusion 

After having such a comprehensive and detailed discussion over the copyright 

accreditation in AI-generated work, and reflecting upon the various models proposed, 

it can be certainly concluded that if the legal structure remains stagnant without 

providing any legal framework to protect the AI-generated creative works then it may 

significantly hamper the growth of AI in future. This may cause a great disservice to 
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the stakeholders involved and the investors investing billions in the development of AI 

technologies.  

 

Given that India is still at a relatively nascent stage in the usage and 

development of Artificial Intelligence, it is even more imperative to address all these 

issues in a timely manner. The emphasis should be on laying down a stable, lucrative, 

and balanced incentive structure through copyright law that will promote industrial 

growth. It is suggested that the policymakers can take into consideration all these 

doctrinal approaches, and frame a policy by reflecting the drawbacks and the benefits 

of each model.  

 

It is also suggested that more reflection is also required to understand the 

fundamental philosophy behind the working of the AI system, which may further go a 

long way in substantiating the difference in the level of creativity and ingenuity that 

can be exhibited by a human and the AI respectively. The answers of these questions 

will also inevitably result in formalizing the originality standard and analysing which 

AI-generated works merit copyright protection. Moreover, clarity can be further 

ensured if some parameters can be laid down at international level based on which 

each state can frame their own policies, prompting stability while also providing room 

for flexibility. 

 

Furthermore, despite my inclination towards the “WMFH model and 

compulsory copyright registration model,” I propose other approaches including 

incorporating new inputs in the suggested models, making amendments in the 

Copyright Act, providing a framework for special forms of AI contracts, granting 

copyright ownership to the state, proposing a model on the lines of statutory licensing 

or limiting the time period of the copyright protection to protect the AI-generated 

work can also be explored in order to adopt the best policy. Therefore, it can be 

concluded that it is imperative in the status quo that debates on the intersection of AI 

and Copyright Law should be encouraged to keep pace with advancements in 

technology. 
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A Comprehensive Study on Constitutional Validity of Death Penalty 

in India: Is There A Need of Abolishment? 

Ms. Ritika Sharma1 

Introduction 

The concept of death sentence is also called capital punishment, which refers 

to execution of an offender who is sentenced to death right after the conviction by 

a court of law for the criminal offence he has committed. It is the lawful infliction of 

death as a punishment for a crime. Capital punishment needs to be distinguished from 

the extrajudicial2 executions, which are carried out without any due process of law, 

however, in India the doctrine of procedure established by law is acceptable.3 The 

term death sentence is often used interchangeably with the capital punishment, 

although the imposition of the penalty is not always followed by execution because 

there is always a possibility of commutation to life imprisonment.4 According to 

Amnesty International, the punishment of death penalty is the ultimate cruel, inhuman 

and degrading punishment and it should rather be avoided in all the cases, without 

exception, regardless of the fact that who is accused, the nature or circumstances of 

the crime, guilt or innocence or method of execution. Moreover, it infringes the basic 

Human Rights adopted by Universal Declaration of Human Rights5 as well as the 

Fundamental Rights6 provided in the Indian Constitution. However, there is a constant 

debate of different opinions regarding the death sentence, as some believe that there 

should be retention of death penalty, while others believe that it should rather be 

abolished. In India, the theory of retributive justice along with deterrence theory has 

been upheld from time to time. In order to understand the notion in a holistic manner, 

it becomes important to discuss the same in a detail.  

                                                           
1 4th B.A. LL.B (hons.) Vivekananda Institute of Professional Studies (VIPS)  

2 These are those executions which are carried out in the absence of a death sentence imposed by the 
judgment of the court and are carried out by order of a government or with its complicity or 
acquiescence 
 
3Roger Hood, Capital Punishment, Encyclopedia Britannica, available at: 

<https://www.britannica.com/topic/capital-punishment> accessed 22 July 2020  
 
4 Ibid 
 
5 Universal Declaration of Human Rights 1948 
 
6 The Indian Constitution, 1950 (Act 21 of 1950) 

https://www.britannica.com/topic/capital-punishment
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Historical Background 

In the primitive society, there used to be highest feeling of retaliation. 

According to Robertson Smith, "in an early society, we may safely affirm that every 

offence to which death is attached was viewed primarily as a breach of Holiness, for 

example, marrying within the kin and incest, are branches of the holiness of the tribal 

blood which would be supernaturally avenged, if men overlooked them”.7 In the 

Eighteenth Century BC, the Code of King Hammurabi of Babylon, for the first time, 

codified the death penalty for twenty-five different crimes, although murder was not 

one of them, hence, came to be known as the first law for death sentence. Capital 

punishment for murder, treason, arson, and rape were widely exercised in the ancient 

Greece under the laws of Draco, although Plato argued that it should be used only for 

the incorrigible.8  

 

The first death sentence was historically recorded to be occurred in the 

Sixteenth Century BC in Egypt where the wrongdoer was a member of nobility and was 

accused of magic, whereby, was being ordered to take his own life.9 During this 

period, the offenders who belonged to non-nobility were usually killed with an axe.10 

The Romans had a curious punishment for parricides, wherein the offender was to be  

submersed in water in a sack, which contained a dog, a rooster, a viper and an ape.11 

Britain had a strong influence on the colonies than any other country pertaining to the 

death sentence. In the middle ages, capital punishment was being accompanied by 

torturous activities. The first recorded execution in the English American colonies was 

in 1608 when officials executed George Kendall of Virginia for supposedly plotting to 

betray the British to the Spanish and in1622, the first legal execution of a criminal 

named Daniel Frank, occurred in Virginia for the crime of theft.12 

                                                           
7 Smith Robertson, Religion of Semities, (London: Black, 2ndedn., 1901) 
 
8 Law Commission of India, 262nd Report on Death Penalty, (August 2015) 
 
9 Kevin M. Barry, “the Death Penalty &the Fundamental Right to Life” (November 20, 2018), 60 Boston 
College Law Review (2019) 
 
10 Laura E. Randa, ”Society’s Final Solution: A History and Discussion of the Death Penalty”, University 
Press of America, Inc (1997) 
 
11 John Laurence, “A History of Capital Punishment”, N.Y.: The Citadel Press (1960) 
 
12 Mackey Phillip English, Voices Against Death: American Opposition to Capital Punishment, (N.Y.: Burt 
Franklin & Co., Inc., 1976) 
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Death Penalty in India: The History 

In Indian history, capital punishments have been discussed in great detail. King 

Ashoka did not disallow the capital punishment for the offences. Kalidas has narrated 

the need of punishment of those who deserve it as necessary for preservation.13 The 

very idea of capital punishment was expressly depicted in the Mahabharata which 

mentioned that "if by destroying an individual or a whole family, the kingdom become 

safe and danger-proof. It ought to be done in the interest of Society”. According to 

Narada, the sinful people should always be punished by the king and Brahaspati 

clearly stated that when the safety and security of many was in the question, it could 

rather be ensured by destroying a single offender and his execution ought to be 

productive of the religious merit.14 The Islamic law, however, defines three different 

types of crimes namely of Hadd15 category, Tazir16 category and the Qisa17 category.  

 

The punishments were categorized into four kinds on the basis of the 

correlation that could be figured out, namely; the primary punishment in which the 

punishments were being originally prescribed for the offences, substitutionary 

punishments wherein the alternate punishment was being provided, subsidiary 

punishments in which the offender had to undergo the punishment as a result of 

primary punishments and no separate order was needed and complementary 

punishments where in the punishments were provided according to the order 

pertaining to the primary punishments and a separate order was also required to be 

passed.  With the codification of Indian Penal Code, 1860 and Criminal Procedure 

Code, 1898 the capital punishment for certain crimes came into existence in India. 

During the pre-independence era, the early attempt to abolish the death penalty took 

place when Shri Gaya Prasad Singh proposed the introduction of a Bill abolishing the 

death penalty for offences under Indian Penal Code in 1931, although, this attempt 

was defeated.18 

                                                           
13 Das Shukla, Crime and Punishment in Ancient India, (Abhinav Publications, New Delhi, 1977) 
 
14 Narada Smriti, xiv, 6-8 
 
15 It refers to extreme form of crimes such as adultery, rebellion, apostasy etc 
 
16 It refers to offences mentioned in Quran but does not specify the punishment 
 
17 It refers to punishments of the offences with retaliation 
 
18 Law Commission of India, 35th Report on Capital Punishment, 1967 
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The debates of the Constituent Assembly of India which happened between 

1947 and 1949 raised a lot of questions about the judge-centric nature of the capital 

punishment, its discriminatory impact on people living in poverty, and the possibility 

of the error that could occur.19 The post-independence era has witnessed remarkable 

changes in the law of death sentence, thus, impacting the entire legal system from 

time to time. Numerous amendments were also being done. The punishments as to 

the criminal offences have been defined in Section 53 of Indian Penal Code and 

Section 53(1) provides for death penalty. The offences which are punishable with 

death sentence fall within the ambit of Section 120B IPC (criminal conspiracy), Section 

121 IPC (waging war against Government of India), Section 302 IPC (murder), Section 

194 IPC (false evidence intending to procure conviction of capital offence of the 

offender), Section376A of Criminal Law Amendment Act, 2013 IPC (rape, if injuries so 

inflicted leading to the death of victim), Section31A of Narcotic Drugs and 

Psychotropic Substances Act. 

The Indian Constitution and Death Sentence: A Fundamental Challenge 

The Constitution of India is the ‘bag of borrowings’ as it has been the 

amalgamation of different Constitutions of different countries around the world 

majorly including United States of America, United Kingdom, Canada, France and 

many other countries.20 The core constitutional principles guarantees Right to life and 

liberty to each and every individual and provides that no individual is above law 

thereby upholding the aspects of rule of law. The Constitution of India acknowledges 

the right to life as an inalienable and indispensable right and provides that they have 

certain crucial amount of evidentiary value, thereby right to life and liberty has been 

protected by the innumerable conventions of the Constitution as well.21The 

punishment of death sentence directly hits Article 21, 14, 15, 16 and 19 of the Indian 

Constitution.  

 

There have been two prevalent questions pertaining to the death sentence 

with regards to the death constitutionality of capital punishment in India; firstly, 

whether the death sentence as a provision is entirely unconstitutional and it should 

                                                           
19  Ibid 
 
20 Ratanlal & Dhirajlal, the Indian Penal Code 1 (Lexis Nexis, 36thedn., 2019) 
 
21 Allan Gledhill, “The Life and Liberty in First Ten Years of Republican India”, 2J.I.L.I. 241(1959-60)  
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not be provided as a punishment to under any circumstances no matter what and 

second question arises that the provisions of capital punishment provided under 

Indian Penal Code are unconstitutional and the provision of capital punishment in 

itself does not violates the basic principles of the Indian Constitution. 

The Landmark Judgments and Law Laid Down 

This stance was at first being discussed in the leading case of Jagmohan Singh 

v. State of UP,22 in which it was extensively argued that the death sentence violates the 

Article 14, 19 and 21 of the Indian Constitution. Since, as the life extinguishes, all the 

freedoms guaranteed under Article 19(1) (a), (b), (c), (d), (e), (g) of the Constitution of 

India stands suspended. Furthermore, it was being argued that the discretion vested 

with the judges to decide imposition of death sentence is entirely uncontrolled and 

unguided, thereby, violating Article 14 of the Indian Constitution. At last, it was argued 

that because of the provisions of the law that did not explicitly provided a procedure 

for the consideration of circumstances, which are necessary, and crucial for making the 

choice between capital punishment and imprisonment for life, it thereby violated 

Article 21 of the Indian Constitution.  

 

However, in the leading case of USA, in Furman v. Georgia,23 wherein the 

death penalty was being declared as unconstitutional for being cruel and the unusual 

punishment for the criminal offence was being placed before the Constitution bench 

for decision in the Jagmohan’s case, yet, the constitutional validity of the death 

sentence was being upheld by the five judges bench and thus was not held 

unconstitutional, thereby, was held constitutionally valid. 

 

In another case of Ediga Anamma v. State of Andhra Pradesh,24 the Supreme 

Court commented upon the wisdom of the very introduction of the post-conviction 

hearing on death sentence before the introduction of Criminal Procedure Code 

wherein the commutation of death penalty to life imprisonment was discussed about. 

It was held that the death penalty should be disbanded and it should rather be 

                                                           
22 Jagmohan Singh v. State of Uttar Pradesh, AIR.1973 SC 947 
 
23Furman v. Georgia, 408 U.S. 238 (1972) 
 
24 Ediga Anamma v. State of Andhra Pradesh, AIR 1974 SCC 443 
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replaced with life sentence. The prolonged agony on the question of the death penalty 

had the ameliorative impact according to the rulings of this Court.25 

 

In 1979, in Rajendra Prasad v. State of Uttar Pradesh,26 the issue of the “special 

reasons” in order to impose the death penalty was being discussed extensively. The 

issue which came into the picture was that the judges found themselves confronting 

the question of sentencing discretion rather than that of constitutionality of the death 

sentence. In this very case, it was being said that the theory of retributive theory has 

been become outdated and stands invalid in today’s time. The decision in this very 

case was handed over to the discretion in order to make the decision in favor of death 

penalty or the life imprisonment was finally left to the judges and not to the executive. 

 

This case was overruled by the landmark case of Bachchan Singh v. State of 

Punjab,27 in which the alternative punishment of death sentence provided in Section 

30228 has not been found violative of Article 21 of the Indian Constitution as under the 

same Article, the State has the right to deprive the person of his or her life under the 

procedure established by law. Hence, the punishment of death sentence does not 

violate the core principles of the Constitution of India. This case became highly 

controversial as the Court, for the first time, adopted the guideline of ‘rarest of rarest 

cases’ in which the death sentence can be awarded. However, Justice P.N. Bhagwati 

dissented with the decision and provided a dissentting stating that death penalty is 

highly arbitrary, discriminatory and capricious and stated that the punishment of death 

penalty is extremely violative of Article 14 and 21 of the Constitution. In the case of 

Machhi Singh and Others v. State of Punjab,29 the guidelines for the application of the 

principle of 'rarest of rare case' were being laid down.  

 

In the year 1991, the case Shashi Nayar v. Union of India,30 the punishment of 

death penalty was being again challenged again on the basis of the reliance on the 

                                                           
25 Piara Dusadh v. Emperor, AIR 1944 FCI 
 
26 Rajendra Prasad v. State of Uttar Pradesh, AIR 1979 SC 646 
 
27 Bachchan Singh v. State of Punjab, AIR 1980 SC 898 
 
28Indian Penal Code 1960 
 
29 Machhi Singh &Others vs State Of Punjab, AIR 1983 SC 957 
 
30 Shashi Nayar v. Union of India, AIR 1992 SC 96 
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decision of the Bachchan Singh case. It was held that providing punishment by 

hanging the offender is not extremely barbaric and dehumanizing and there is no 

need to substitute the punishment some other subtle form of punishment which 

would be less painful, thereby rejecting the plea with was being filed owing to the 

deteriorating conditions in the country when the time was not right to discuss on this 

very matter. 

 

However, with the changing times, Supreme Court in certain crucial cases of 

Aloke Nath Dutta v. State of West Bengal,31 Swamy Shraddhananda v. State of 

Karnataka,32 Santosh Bariyar v. State of Maharashtra,33 and Farooq Abdul Gafur v. State 

of Maharashtra,34 has paid enormous attention on the arbitrary application of the 

death sentence on the offender, thereby, interpreting the law laid down in Bachchan’s 

case exclusively in varied ways by number of different cases. Hence, the Supreme 

Court has realized the unnecessary arbitrary powers being used of those held in the 

hands of the judges and the exercise of those very powers lead to unprecedented 

prevalence of injustice in the society which ultimately lead to the inclusion of the 

Supreme Court to intervene in the matter of upholding the constitutional principles 

enshrined in the Article 14 and 21. 

 

Thus in the leading case of Mithu v. State of Punjab,35 the Section 303 of the 

Indian Penal Code was held unconstitutional and hence was repealed as it talked 

about the mandatory death sentencing of the life convicts after the commission of 

murder. It was observed by the court that since the offender is under the life 

conviction, hence, he is more susceptible to certain condition unlike an individual who 

is not under any sort of punishment and there come some particular facts and 

circumstances, which the court fails to take into account. Therefore, the sheer 

deprivation of the rights and safeguards guaranteed under Constitution and the 

Criminal Procedure Code as well, which is bound to result in injustice is harsh, arbitrary 

and unjust. 

 

                                                           
31Aloke Nath Dutta v. State of West Bengal, AIR 2007 SC 230 
 
32 Swamy Shraddhananda v. State of Karnataka, AIR 2008 SC 767 
 
33 Santosh Bariyar v. State of Maharashtra, AIR 2009 SC 498 
 
34 Farooq Abdul Gafur v. State of Maharashtra, AIR 2010 SC 641 
 
35 Mithu v. State of Punjab, AIR 1983 SC 277 
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Another major question arose on the very method of the execution in famous 

case of Deena v. Union of India,36 wherein it was held that the act of execution of the 

offender should not involve sheer humiliation, torture, barbarity neither directly nor 

indirectly and the execution by hanging the offender does not include any of them. In 

this case also the constitutional validity of death penalty was being challenged. 

Although, the decision was later overruled in the case of Parmanand Katara v. Union of 

India,37 where it was held that instruction given in the Punjab Jail Manual to keep the 

body for half an hour hanging even after the death by execution has taken place was 

in the violation of the dignity of the person.  

 

The question of delay of the death sentencing was another major issue which 

arose as delay has been a major matter of concern being attributed to the infamous 

phrase of ‘justice delayed is justice denied’ considering the plight of both the victim 

and the accused. In the leading case of T.V. Vatheeswaran v. State of Tamil Nadu,38 the 

Court thereby held that a delay in the very execution of sentence that exceeded for 

more than two years would amount to the violation of procedure and principle 

guaranteed by Article 21. In another famous case of Sher Singh v. State of Punjab,39 it 

was thereby held that the delay could be a sheer ground for invoking Article 21, but 

there exist no hard and fast rule which can be laid down that the delay would entitle a 

prisoner to quashing the death sentence altogether.  

 

In another case Triveniben v. State of Gujarat,40 the Constitution Bench of the 

Supreme Court observed that even though there is a mere executive delay and not the 

judicial delay, it will still render the violation of the Article 21 of the Constitution of 

India. If, however, there is an inordinate delay in the very execution of the condemned 

prisoner, he is entitled to come to the court and he could request examination as to 

whether it is just and fair to allow the sentence of death of the person who needs to 

be executed. 

 

                                                           
36 Deena v. Union of India, AIR 1983 SC 645 
 
37 Parmanand Katara v. Union of India, AIR 1995 SC 248 
 
38 T.V. Vatheeswaran v. State of Tamil Nadu, AIR 1983 SC 68 
 
39 Sher Singh v. State of Punjab, AIR 1983 SC 344  
 
40 Triveniben v. State of Gujarat, AIR 1989 SC 678 
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The court once again confirmed in the case of Shatrughan Chauhan v Union of 

India,41 the prior decision which was taken, laying down the guidelines for the 

safeguard of the interest of the death row convicts, including the reaffirmed of the 

unconstitutionality of the solitary or the single cell confinement occurring prior to the 

very rejection of the mercy petition by the President and other crucial issues were 

being discussed. 

 

In the recent case of Vikram Singh v. Union of India,42 the constitutionality of 

Section 364A of IPC was being upheld, wherein the death sentence could be provided 

in the cases of kidnapping with the ransom amount. The question arose that whether 

awarding death sentence for the offence which is non-homicidal is appropriate or not. 

It was held that the punishment should always be proportionate to the gravity and 

nature of the offence and should be no more and no less than the offence committed. 

The Nirbhaya Judgment 

In the very recent case of Mukesh & Anr v. State NCT of Delhi & Ors. (Nirbhaya 

Case), the convicts have been executed in Tihar Jail and were hanged till death on 20th 

March 2020 which has been attributed to the prevalence of justice by the Hon’ble 

Prime Minister of the country and proved be the utmost satisfaction for the parents of 

the victim as well as a sigh of relief for the entire justice system, however, the Amnesty 

International India condemned the action by stating that death penalty is never the 

solution and hanging of Nirbhaya convicts is a 'dark stain' on India's human rights 

record.43 

Background of The Case 

The background of the case suggest the dreadful and horrifying incident 

wherein a23 year old paramedical student was being brutally gang-raped and was 

later thrown out of the private bus on 16th December 2012. A nationwide anger broke 

out in and protests were held by 17th December 2012. The victim succumbed to her 

injuries and died. On 13th September 2013, the court awarded death penalty to all the 

4 convicts. Later, the High Court upheld the conviction. On 5th May 2017, the Supreme 

Court upheld the death penalty which was being awarded to the convicts and the case 

                                                           
41 Shatrughan Chauhan v Union of India, AIR 2014 SC 241 
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was deemed to fall under the category of rarest of rare crimes. The review petition was 

being filed in Supreme Court by Mukesh Singh against the capital punishment which 

was awarded on 8 November. The pleas were trashed of all the three convicts on9th 

July by Supreme Court. With the demand of the death sentence of the convicts, the 

parents of victim moved to High Court of Delhi in Feb 2019. On 10th December 2019, 

Akshay Kumar Singh filed the review petition in the Supreme Court of India against the 

decision of death penalty. His plea got rejected and the Delhi court directed the 

authorities of Tihar Jail to issue the notice to the convicts in order to utilize all the legal 

remedies which were left at their disposal. The death warrant was being issued on 7th 

January 2020 by the court of Delhi against the convicts for the hanging in the Tihar Jail 

premises. However, subsequent petitions were constantly filed by the convicts 

whereon the Supreme Court junked the curative petition of Vinay and Mukesh and 

Mukesh again filed the mercy petition against the President.  The cycle continued 

where the lawyer of the convict wrote to the International Court of Justice as well.   

Issues Involved 

The incident shook the conscience of the entire society while the act being 

committed was of such a grave nature that any prudent man would fear and condemn 

the same. The issues raised were mainly as follows:- 

 Whether the convicts were liable to be hung till death under Section 302, 

Section 375 Section 377, 397 of Indian Penal Code? 

 Whether the accused were liable under Section 120B of the Indian Penal 

Code? 

 Whether the delays on the part of the accused acceptable? 

Judgment Pronounced 

It was held by the Supreme Court that the conviction of the accused under the 

said Sections was perfectly valid. Moreover, the death penalty was also being upheld. 

While rejecting the mercy petition and review petition of the convicts of Nirbhaya, it 

was held that there was no substance to uphold the validity of the petition being filed. 

Also, the Supreme Court held the act on the part of the accused to be of the nature 

which shook the very conscience of the society at large. It has been the dreadful 

incident and no man should ever think of meting out such brutality. Even the crime 

was termed to be the crime of different world by the judges of the Supreme Court. It 

was held that the conviction under the rarest of the rare crime category was perfectly 

valid leading to the question of any other punishment unquestionably foreclosed.  It 
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was said by the bench that it seems like the story from a different world altogether 

where humanity is being treated with irreverence.  

Contentions of Retentionists : The Penological Justifications  

The individuals who advocate the retention of the death sentence have come 

to be called as retentionists. The 35th Report of the Law Commission provided the 

observation that the following major purposes are being served by awarding the death 

sentence:- 

 Deterrence- The aspect of the deterrence is the major reason for retaining the 

death penalty as it serves the purpose of instilling the fear in the society 

before committing any crime. It is not only the factor in death penalty but for 

all of the punishments in general. 

  Retribution- It refers to retaliation in its basic form for the criminal offence 

committed. However it should be never be misunderstood to be the 

punishment of ‘eye for an eye' as in its refined form it is public denunciation 

for the crime in order to provide justice.  

 Incapacitation- It was being said that there are certain people who cannot be 

reformed after rehabilitation due to their innate quality if being cruel and evil 

and thus if the offender is left freed in the society he is no less than a wolves 

alive in a civilized society therefore there is a need to terminate his life.  

The Factor of Deterrence 

The aspect of deterrence refers to the fearfulness and imposes the threat so 

that the individuals in the society are prevented from committing any criminal offence. 

Each human being is fearful of death and thus the death sentence creates a deterrent 

effect and stands on a complete different footing from that of the imprisonment. The 

post Bachchan Singh case period, the Supreme Court has often used the death 

sentencing for the deterrent effect as in the case of Mahesh v. State of Madhya 

Pradesh,44 the court said that a common man will only understands the language of 

deterrence and not of the reformation at all. Although there have been the continuous 

debates about the efficacy and the effect of the death punishment. In the case of 

Bachchan Singh, the Supreme Court highlighted the Ehrlich’s extensive research 

wherein it was found that one death penalty saved eight lives of innocents.45 However, 
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later it was founded that in order to make the deterrence factor work, there is a 

constant need that certain requisites are met. There are two basic assumptions mainly 

the knowledge fallacy and the rationality fallacy.46 However, in the case of Ravindra 

Trimbak Chouthmal v. State of Maharashtra,47 it was held by the Supreme Court that 

there are certain doubts pertaining to the question of deterrence effect of the death 

penalty.  

The Theory of Retributive Justice 

The theory of retribution focuses on the offence committed and just treatment 

of the individual, rather than prevention of crime.48 It has been asserted that the blame 

is made effective through punishing the individuals who deserve unpleasant 

consequences on account of some wrongful act that they have intentionally and 

willingly committed.49 There have been two major accounts as to the retribution that 

either it is a pure revenge or it does not explicitly demand for retaliation such as eye 

for an eye or tooth for a tooth. Recently, in the case of Shatrughan Chauhan v. Union 

of India,50 it has been held that the retribution theory has no constitutional validity as 

it does not even aim at correcting the wrong in the society rather aims to punish the 

offender without creating a deterrence effect. Moreover, retribution does not provide 

any guidance in relation to the question of “how much” to punish, or how approximate 

the punishment should be.51 Hence in today’s society, the theory of retribution stands 

to be an outdated and impractical concept. 

The Theory of Proportionality  

The theory of proportionality aims to censure the offender and communicate 

the disapproval of the offender’s action by the society. Thus, disapproval is depicted 

by awarding him or her sentence or the punishment not more than his or her 
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offence52. It is important to consider the very nature and gravity of the offence 

committed and the punishment provided. The case of Shivu v. Registrar General, High 

Court of Karnataka,53 shows that the Supreme Court has considered the concept of 

proportionality to be one of the major enological goals. The theory aims to make the 

offender repent his or her action of committing him offence.  In the case of Santosh 

Kumar Beriyar v. State of Maharashtra,54 an accurate understanding and absolute 

application of the theory of proportionality was being done in which the Court tend to 

provide a framework within which the sentencing exercise has to be undertaken in a 

case of capital punishment.  

The Opinion of Masses 

The opinion of the public and the actions of the same has an in-depth and 

excessive effect on the legal system. Moreover, the punishments being awarded for 

the crimes committed are even more long-lasting. The public opinion demands the 

retention of the death sentence. This is indeed a crucial factor to be considered when 

it comes to awarding punishments, as it is the public itself who is affected by the same. 

In the recent case of Mukesh & Anr. v. State for NCT Of Delhi &Ors., which is famously 

called Nirbhaya Case, the Supreme Court has reiterated the statement time and again 

that the nature of act committed by the convicts has ‘shocked and shaken the 

conscience of the nation altogether’ thus it falls under the category of rarest of the 

rare crimes. It has from time to time observed that the pressure of the public 

altogether makes a particular conviction turned into such sorts of death sentencing at 

last.  

Contentions of Abolitionists: Is It a Need of an Hour ? 

There has always been a constant debate among the individuals who support 

the punishment of death sentence, whereas there are many individuals who plead to 

abolish the same. In the leading cases of Shankar Kisanrao Khade v. State of 

Maharashtra,55 the Supreme Court referred the issue concerning the death sentence to 

the Law Commission and in another case of Santosh Kumar Satish bhushan Bariyar v. 
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State of Maharashtra,56 due to the lack of the empirical and experimental research on 

the issue of death penalty, the supreme Court made reference to the Law Commission 

to carry out the up-to-date and credible research on the matter. 

Impossibility of Reversal of Execution 

The paramount drawback of death penalty is that is cannot be reversed once 

it is awarded and thereby it is irreversible. This means that if the innocent is being 

hanged for the crime he did not even committed, there is no room left to take it back 

and only regret can be done. This in turn leads to injustice than providing justice. In 

the case of Ravji @ Ram Chandra vs State of Rajasthan,57 after the execution of Surja 

Ram, the Supreme Court later said that it was indeed an error. In another case of 

Dhananjoy Chaterjee v. State of W.B,58 the two professors of Indian Statistical Institute, 

Calcutta of came out with a study that there were several anomalies in the 

investigation of police. In the Yakub Abdul Razak Memon v. State of Maharashtra,59 the 

constant debates among the judges continued in that regard which brought about 

enormous controversies and questioned the entire legal system altogether. Thus, it 

becomes an important fact to consider that even though the death sentence is given 

to the offenders in certain cases, it later depicts that there has been an error in 

awarding that punishment for an offence which now cannot be corrected. This leads to 

a major hit on human rights altogether.  

No Deterrence Effect 

There is no credible evidence that capital punishment serves as a deterrence 

factor to threaten the criminals anymore. Neither, there is any such data that capital 

punishment works better than the life imprisonment. In India itself, there has no 

stoppage in the increase of crime even when the punishment of death sentence has 

been there since 1860, that is, right from the codification of criminal law. Since 

abolishing the death penalty in 1976, Canada’s murder rate has steadily declined and 

as of 2016itwas at its lowest since 1966.60 Moreover, the crimes such as rape, terrorist 
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activities and some other criminal offences are committed either out of urge or by the 

individuals who are no more afraid of death. Also, the hardcore criminals will anyhow 

not be scared of death hence creating no deterrent effect. Moreover, it is important to 

note that the crimes of the nature of rape and other sexual offences are often a result 

of impulsive desire to commit the same and there is no need of provocation either. 

This means, a man does not think or introspect before committing rape on a woman 

and fails to acknowledge any repercussions attached to it. Thus, keeping the 

punishment of death sentence is completely futile and a pointless exercise, which 

would not bring about any definite conclusion.  

The Declining Scope of Clemency 

It has been observed that the pardoning power which rests with the President 

of India under Article 72 of the Constitution of India have been seen to deteriorate as 

it has been seen in many cases that when there was an urgent need to grant pardon to 

certain individuals under the mercy petition, the same has often not been granted on 

time, hence, leading to unnecessary executions. The Law Commission’s report has 

observed major fallacies in the Indian judicial system and it is alleged to be flawed. In 

the infamous case of State v. Mohd Afzal and Ors.,61 which is popularly called as 

Parliament attack case, the clemency petition of Afzal Guru was being stayed for an 

extremely longer period which was later rejected and he was allegedly hanged in 

secrecy.  Moreover in Ranga Billa case,62 it was being observed that the mercy petition 

was being rejected by the  President without citing any reasonable justification and no 

reasons were given for rejecting the same, thereby, exhibiting arbitrariness. However, it 

was being held in Kehar Singh v. Union of India,63 that the pardoning powers exercised 

by the President is just an executive power and cannot be claimed to be the right by 

any individual.  

The Question of Human Rights 

The Human Rights activists have, from time to time, condemned the 

punishment of death sentencing as it shakes the core values of human rights as well as 
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the natural rights available to each and every individual right from the birth. The actual 

contention put forth by the activists is that when a mother who gives birth to a child 

has herown right to kill her own child, then how some other human can have power to 

kill someone in the reciprocation of the offence being committed by the person. It is 

the most cruel, arbitrary, inhumane manner to provide justice. It is referred to as the 

symptom of culture of violence and not a solution to any problem. Thus, in the wake 

of protecting the human rights, the abolitionists claim to abolish the death penalty.  

The International Scenario 

The international trend on the death penalty has been evolutionary as there 

have been many countries till yet where the capital punishment has been abolished. 

Till the end of 2014, there have been approximately 98 countries where the death 

penalty has been abolished for all the crimes and 7 countries have abolished death 

penalty for ordinary crimes. Venezuela was the first country to abolish death penalty in 

1863. The UN declaration of Human Rights strongly condemns the practice of warding 

capital punishment to offenders. According to the data of the year 2018, there are 106 

countries, which have abolished death sentence.64 

 

There were around 58 countries till 2015 which have been retentionist with 

regard to the death penalty. According to data of year 2018, there are still 53 countries 

which have not abolished the death penalty. It has been seen that only minority 

countries are there who have not abolished the capital punishment. There have been 

many international treatises aiming to get death sentence abolished in the countries 

where it is still practiced. Article 6 of the International Covenant on Civil and Political 

Rights discussed the General Comment in the year 1982 where it has been discussed 

in detail that it does force the countries to abolish the capital punishment but 

abolition is desirable. In the case of Soering v. UK,65 the issue of extradition and death 

penalty was being resolved. 

Stance of International Court of Justice 

The death penalty has been abolished de facto in around two thirds of the 

countries of the world. Yet it has been observed that the forbidding of the 

implementation of death penalty has not taken place in numerous countries 
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throughout. It is important to note that the International Court of Justice has been 

condemning the capital punishment crimes. In the recent case of USA as well, the 

International Court of Justice in its judgment was presenting the humanity ratio.   

The Overall Evaluation 

The death penalty is impossible to be administered fairly or rationally.66 With 

the advent of any punishment, there is a constant fear of it being misused to the 

extent that it could yield injustice to few numbers of individuals in the society. The 

mere fact that when a mother who has the right to give birth to a child is herself 

deprived of the power to take its life once born is hard to avoid. However, the evils in 

the society, rising on its peak do not actually justify abolishing death penalty. Even, the 

punishment of death sentence in itself has become outdated, considering the rate of 

crimes in the present scenario. Yet, a punishment cannot be judged by its impact on 

the criminals but its real test on the individuals who are still innocent as that 

determines how effective a particular punishment is.67 

Conclusion 

The Indian Constitution is known to be the world’s largest Constitution and 

the most democratic one. The concept of Fundamental Rights adopted in the Indian 

Constitution is also envisaged in the UN Declaration of Human Rights, 1948 in the 

form of Human Rights. Thus, it is necessary to uphold the Constitutional values to the 

fullest. The 262nd report of the Law Commission which was being chaired by Justice 

A.P. Shah has submitted in its recommendation that death penalty needs to be 

abolished for all the crimes except the crimes related to terrorism and waging war 

against the State. It has been further suggested by that there is an urgent need for the 

inclusion of provisions pertaining to police reforms, the protection of witness scheme 

and victim compensation scheme. This form of punishment is said to be error ridden.  

 

Hence, it becomes important to note that the punishment of death penalty 

stands to be awarded wherein there is no option left but to let the justice be imparted 

in this manner. In order to make the country progressive and developed, the 
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fundamental law of land that is the Constitution of India needs to be adhered to. 

Therefore, it is often believed that neither there is the need to absolutely abolish the 

capital punishment nor there is a need to retain it to the fullest as the Constitution 

stands supreme and is a safeguard for both victim and the accused. It was once said 

by Dr. Petite, a physician, who devoted his life in saving lives of humans, “death 

penalty is really the only true and just punishment in certain heinous and depraved 

cases”. Hence, the rational and pragmatic approach should always be followed.  
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 Independency of Judiciary and High Court Judges’ Transfer: 

With Special Reference to the Transfer of Chief Justice Sanjib 

Banerjee 

Mr. Ranit Kumar Bose1 

Abstract 

Independent Administration of Justice is sine qua non of a democratic society. 

The Legislature enacts the law as the social demand and the Executive executes it. The 

role of Judiciary is to uphold the rule of law and protect the individuals’ rights 

impartially. Thus, the uninfluenced Judges’ transfer is an essential element as a 

safeguard of independent judiciary. History witnesses many Judges’ transfer where the 

executive has induced its influence. As consequence, it hampers the independence of 

judiciary. Thus, the Supreme Court to maintain the Ambedkarian model of absolute 

independent judiciary from Executive time to time checks the mechanism of Judges’ 

appointment and transfer. Though, the power to transfer a Judge of High Court is 

vested to the President, but such power is not immune from the opinion of Chief 

Justice of India. The Collegium of the Supreme Court is the highest consulting 

authority headed by Chief Justice of India gives their decisive and determinative 

opinion to the President in regard to transfer a Judge of High Court by maintaining 

the judicial dictum of ‘Public interest’ and ‘Better administration of Justice’. In recent 

time, the transfer of Chief Justice Sanjib Banerjee raises controversy of the 

transparency of collegium system whether these two dictums has been maintained or 

not. 

Introduction 

In democracy, Judiciary has vital and unparallel role to uphold the justice 

towards the nation by interpreting law legislated by the legislature of the state and 

adjudicating the dispute between two disputants by maintaining the constitutional 

mandates, ensuring fundamental rights of individuals and providing punishment to 

infringer. In Union of India v. Sankalchand Himatlal Sheth2, Justice N.L. Untwalia 

observed, 
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“In a democratic set up of our country, as enshrined in the Constitution, the judiciary, 

in one sense is not a structure of a very big magnitude, but surely it is like a watching 

tower above all the big structures of the other limbs of State. From the top of its 

respective towers, the highest judiciary either by it in the State or in the Centre keeps a 

watch like a sentinel on the functions of the other limbs of the State as to whether 

they are working in accordance with the law and the Constitution, the Constitution 

being supreme.” To elucidate the concept of independence of judiciary, Justice Krishna 

Iyer laid down in S.P. Gupta v. President of India3 that: 

 

“The concept of independence of the judiciary is a noble concept which 

inspires the constitutional scheme and constitutes the foundation on which rests the 

edifice of our democratic polity. If there is one principle which runs through the entire 

fabric of the Constitution, it is the principle of the rule of law and under the 

Constitution; it is the judiciary which is entrusted with the task of keeping every organ 

of the State within the limits of the law and thereby making the rule of law meaningful 

and effective. It is to aid the judiciary in this task that the power of judicial review has 

been conferred upon the judiciary and it is by exercising this power which constitutes 

one of the most potent weapons in armory of the law, that the judiciary seeks to 

protect the citizen against violation of his constitutional or legal rights or misuse of 

abuse of power by the State or its officers.  

The judiciary stands between the citizen and the State as a bulwark against 

executive excesses and misuse or abuse of power by the executive and therefore it is 

absolutely essential that the judiciary must be free from executive pressure or 

influence and this has been secured by the Constitution makers by making elaborate 

provisions in the Constitution….. But it is necessary to remind ourselves that the 

concept of independence of the judiciary is not limited only to independence from 

executive pressure or influence but it is a much wider concept which takes within its 

sweep independence from many other pressures and prejudices. It has many 

dimensions, namely fearlessness of other power centers, economic or political, and 

freedom from prejudices acquired and nourished by the class to which the Judges 

belong… Independence of the judiciary is not genu flexion; nor is it opposition to 

every proposition of Government. It is neither judiciary made to opposition measure 

nor Government’s pleasure.” 
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According to Prof. M.P. Jain, it is the function of the judiciary to maintain rule 

of law in the country and to assure the government to run according to law. In a 

country with a written constitution, judiciary has the additional function to safeguard 

the supremacy of the Constitution by interpreting and applying its provisions and 

keeping all authorities within the constitutional framework.4 Thus, the independence of 

judiciary is highly essential for a healthy democracy and to vindicate the Rule of law. 

An independent judiciary is comprised with effective and unbiased judges who devote 

them with their knowledge and experiences for constituting a fruitful administration of 

justice by enhancing the Rule of Law and fulfill all the object and purpose which a 

successful judiciary in a democratic country deserves.  

 

However, beyond any doubt, it is true that scholarly and expert lawyers are 

also required who will act as a social engineer to solve the problem in the real world 

and to achieve its purpose through the social process or activity with minimal friction 

or waste.5 They also play an indispensable role in the system of delivery of justice6 

along with judges and assist them in interpreting the law. Thus, the appointment and 

transfer of judges are very important for democracy. Recently, one controversy which 

arose regarding the transfer of Justice Sanjib Banerjee. The President in exercise of the 

power conferred by Article 222 (1) of the Constitution of India, after consultation with 

the Chief Justice of India proposed Justice Banerjee, the Chief Justice of Madras High 

Court transfer to Meghalaya High Court from Madras.  

 

As per the capacity of judges Meghalaya High Court is a smaller court 

consisting of four judges (three judges and one additional judge) compared to Madras 

High Court consisting of seventy five judges (fifty six judges and nineteen additional 

judges). Thus, the proposal of transfer has been triggered and questioned that 

whether the decision of Justice Banerjee’s transfer has been made only for 

administrative reasons with upholding the independency and betterment judicial 

administration or having any element of punitive intention behind this. Though the 

Madras High Court Advocates Association (MHAA) and the Madras Bar Association 

(MBA) have jointly raised question on the decision of Justice Banerjee’s transfer that: 
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“The transfer of Chief Justice Banerjee from a chartered High Court with a sanctioned 

strength of 75 judges to the High Court of Meghalaya, established in 2013, with a 

current strength of two judges, raises disconcerting questions. While transfers for better 

administration of justice may be necessary in principle, members of the Bar have a right 

to know why a competent, fearless judge and an efficient administrator of a large High 

Court where more than 35000 cases were filed this year should be transferred to a Court 

where the total number of cases instituted in a month is on an average 70-75.”7 

Moreover, it was also stated by MBA and MHAA that: 

The Collegium of the Supreme Court appears to have recommended the transfer 

of Justice Banerjee on 16th September, 2021. This decision was made public only on 9th 

November 2021.This raises the worrisome question of lack of transparency and opacity 

in decision making by the Collegium. Even if the Collegium is privy to information that 

may have prompted such a drastic measure, members of the Bar and the public have a 

right to know the reasons for this transfer. Until that is done, the only conclusion that 

can be drawn is that a judge is being rebuked for discharging his duties without fear or 

favour.8 

Though, the controversy was not new especially for the Madras High Court. In 

2019, the controversial transfer of Justice Vijaya Kamlesh Tahilramani, Chief Justice of 

Madras High Court to Meghalaya High Court also raised the question regarding the 

collegium’s decisions and the factors which are considerable or liable for transferring a 

judge to a low strength High Court. However, the decision of transfer can be justified 

on the basis of the internal performance assessment, or any complaints absent in the 

public domain, or any public controversy around his/her judicial or personal conducts. 

Moreover, it is also raised whether the Chief Justice of India for the purpose of a 

‘better administration of justice’ is free to transfer the chief of any high court and one 

high court is as good as any other, and such transfers should not be treated as a 

‘demotion’9. 
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Thus, the appointment and transfer of judges is very important for an 

independent and integrated judicial system. In the view of B.S. Rao in his book “The 

Framing of India’s Constitution”, as a democratic system of government, the judiciary 

has the highest weightage and the interest is not to the judge only but to the citizens 

at large who may have to seek remedy in the last resort in courts of law against any 

illegal acts or the high-handed exercise of power by the executive in making the 

following proposals and suggestions, the paramount importance of securing the 

fearless functioning of an independence and efficient judiciary has been steadily kept 

in view.10 

Constitutional Provision of Transfer of High Court Judge 

Article 222 (1) empowers the President to transfer a Judge from one High 

Court to any other High Court after the consultation with Chief Justice of India. When 

a Judge has been or is so transferred, he shall, during the period he serves, after the 

commencement of the Constitution (Fifteenth Amendment) Act, 1963, as a Judge of 

the other High Court, be entitled under Article 222 (2) to receive in addition to his 

salary such compensatory allowance as may be determined by Parliament by law and, 

until so determined, such compensatory allowance as the President may by order fix. 

As per the literal interpretation of the phrase “The President may, after consultation 

with Chief Justice of India” under Article 222(1), it stands that neither the consent of 

the Judge is necessary to his transfer nor is the opinion of the Chief Justice binding on 

the Government. But the previous consultation with the Chief Justice of India is a 

condition precedent to the exercise of the power of transfer by the executive and the 

consultation is not a mere idle formality, but has to be real and substantial for the 

purpose to protect the High Court Judge against unjustified transfer by the 

executive.11 

  

                                                                                                                                                         
 
10.  Advocates-on-Record Association & Ors.v Union of India (1993) 4 SCC 441 

 
11.  Union of India v. Sankal Chand Himatlal Sheth 1977 AIR 2328 
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Transfer of Judges: Whether Punitive or for Public Interest 

The question of transfer of judge from one High Court to another High Court 

has raised the controversy in Union of India v. Sankal Chand Himatlal Sheth12 case 

whether a non-consensual transfer will provide the executive with a potent weapon to 

punish the Judge who does not toe its line. The controversy arose during the 

emergency time of 1975 as 16 High Court Judges including some Chief Justices of the 

various High Courts were transferred from one High Court to another without the 

effective consultation with Chief Justice of India under Article 222 (1). It was widely 

believed that the Government did so as a punitive measure to punish those Judges 

who dared to give decisions against it.  

 

Though, the Government of India pleaded that the transfers were made to 

strengthen the national integration by relinquishing regionalism and parochialism. But 

it was unanimously observed by Chandrachud, J. that the record does not bear out the 

excuse that any one of the 16 High Court Judges was transferred in order to further 

the cause of national integration. Thereby, it raises the threat towards the 

independency of judiciary. However, the transfer of a judge from one High Court to 

another under Article 222 (1) can be exercised only for public interest to uphold justice 

towards the nation. But it will be a blatant misuse of power if the transfer is made to 

displace a judge from his Court to another Court with the intention of conferring 

punishment as he has decided cases against the Government.  

 

Thus, the Constitution delegates the power to the President to transfer a 

judge in furtherance of public interest and not by way of victimization for inconvenient 

decisions given by a High Court Judge13. Moreover, it was further observed in Sankal 

Chand Sheth that, “the judiciary, which ought to act as a bastion of the rights and 

freedom of the people, must be immune from the influence and interference of the 

executive, the Constituent Assembly gave to that concept a concrete form by making 

various provisions to secure and safeguard the independence of the judiciary.” Article 

50 of the Constitution containing Directive Principle of State Policy provides that the 

State shall take steps to separate the judiciary from the executive in the public services 

of the State. Cause VIII of the Third Schedule provides the form of oath for a Judge or 

                                                           
12.  1977 AIR 2328  

 
13.  Ibid  

https://indiankanoon.org/doc/192717/
https://indiankanoon.org/doc/192717/
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a Chief Justice of the High Court requires him to affirm that he will perform the duties 

of his office “without fear or favor, affection or ill will”.  

 

However, the words “without fear or favor” were added in Constitution of 

India in the form of oath or affirmation prescribed for Judges and Chief Justices of 

High Court inspired from the Fourth Schedule, clause 4 of the Government of India 

Act, 1935.Article 202(3) (d), caters to the expenditure in respect of the salaries and 

allowances of High Court Judges is charged oil the Consolidated Fund of each State. 

The pensions payable to High Court Judges are charged on the Consolidated Fund of 

India under article 112(3) (d) (iii). However, by virtue of article 203 (1), the salaries and 

allowances are not subject to the vote of the Legislative Assembly and, by virtue 

of article 113 (1 ), the pensions are not subject to the vote of the Parliament.  

 

The High Court Judges, by article 221 (1), are entitled to be paid the salaries 

which are specified in the Second Schedule to the Constitution. Evidently, such salaries 

cannot be varied without an amendment of the Constitution. Further, under the 

proviso to article 221 (2), neither the allowances of the Judge nor his rights in respect 

of leave of absence or pension can be varied to his disadvantage after his 

appointment. The relevant part of Article 211 provides that no discussion shall take 

place in the, legislature of a State with respect to the conduct of any Judge of a High 

Court in the discharge of his duties. Article 215 makes every High Court a court of 

record and confers upon it all the powers of such a court including the power to 

punish for contempt of itself.  

 

Judges of the High Court, by Articles 217 (1), hold their tenure until they attain 

the age of 62 and not at the pleasure of the President. Appointments of officers and 

servants of a High Court are to be made under Article 229(1) by the Chief Justice of 

the High Court or such other Judge or officer of the Court as may direct. By Article 229 

(2), the conditions of service of officers and servants of a High Court shall, subject to 

the provisions of any law made by the legislature of the State, be such as may be 

prescribed by rules made by the Chief Justice of the Court or by some other Judge or 

officer of the Court authorized by the Chief Justice. Under Article 229 (3), the 

administrative expenses of the High Court, including all salaries, allowances and 

pensions payable to or in respect of the officers and servants of the Court, are to be 

charged upon the Consolidated Fund of the State. Thus, these provisions, indisputably, 

https://indiankanoon.org/doc/1175600/
https://indiankanoon.org/doc/510093/
https://indiankanoon.org/doc/1329494/
https://indiankanoon.org/doc/32882/
https://indiankanoon.org/doc/1266014/
https://indiankanoon.org/doc/1706848/
https://indiankanoon.org/doc/496247/
https://indiankanoon.org/doc/207538/
https://indiankanoon.org/doc/944802/
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are aimed to lay aside the High Court judiciary, and even the officers and servants of 

the Court, from the influence of the executive.14 

 

Thus, the consultation with Chief Justice of India as envisaged by Article 222 

(1) was unanimously observed as has to be ‘full and effective’ and not mere formality 

or a nominal consultation just by way of an empty formality. It must be ‘real and 

effective’ after placing all materials before the Chief Justice of India in support of the 

proposed action of transfer by the President.15 

 

However, Article 222(1) claims fair play and provides safeguards in the 

interests of reasonableness. Firstly, the power to transfer a High Court Judge can be 

exercised in public interest only. Secondly, the President is under an obligation to 

consult the Chief Justice of India which means and requires that all the relevant facts 

must be placed before the Chief Justice. 

 

Thirdly, the Chief Justice owes a corresponding duty, both to the President 

and to the Judge who, is proposed to be transferred, that he shall consider every 

relevant fact before he tenders his opinion to the President. In the discharge, of this 

constitutional obligation, the Chief Justice would be within his rights, and indeed it is 

his duty whenever necessary, to elicit and ascertain further facts either directly from 

the Judge concerned or from other reliable sources.  

 

The executive cannot and ought not to establish rapport with the Judges 

which is, the function and privilege of the Chief Justice. In substance and effect, 

therefore, the Judge concerned cannot have reason to complain of arbitrariness; or 

unfair play, if the due procedure is followed. However, Supreme Court realized that 

though, the democratic value of independency of judiciary has been promoted by the 

Constitution but the executive could use its power by transferring High Court Judges 

to undermine the judicial independence. Thus, it was argued that the word ‘transfer’ 

under Article 222 should be interpreted as ‘consensual transfer’ that prefers transfer 

should be exercised with the consent of the concerned judge unless it shall be a great 

inconvenience and hardship to the judge.  

 

                                                           
14. Ibid 

 
15. Ibid  

https://indiankanoon.org/doc/182777/
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However, the Court in its opinion divided into 3:2 ratio and minority viz. P.N. 

Bhagwati and N.L. Untwalia, JJ. opined on behalf of consensual transfer i.e. no Judge 

shall be transferred from one High Court to another without his consent and majority 

viz. Y. V. Chandrachud, V.R. Krishnaiyer, Syed Murtaza Fazalali, JJ. Held that transfer 

with consent of the judge under Article 222 (1) shall be stretching the principle of 

natural justice to a breaking point. It may also lead to many unpractical, anomalous 

and absurd results and will have inevitable repercussions in the order of transfers 

made in other branches of service either under the Union or the States. It will be better 

to vest the authority to propose a transfer before the Chief Justice of India and 

whatever he thinks fit and proper to do in order to satisfy himself regarding the 

desirability, advisability and the necessity of the proposed transfer, shall be 

unanimously accepted.16 

First Judges Transfer Case: Primacy of Executive 

After the decision in Sankal Chand, the question relating the transfer of 

Judges in High Court was again raised in S. P. Gupta v. President of India17 and the 

petitioner challenged the constitutional validity of the orders of transfer passed by the 

President as unconstitutional and void. It was argued that the power of transfer 

conferred under Article 222 (1) was confined only to transfer of a High Court Judge 

and did not cover transfer of the Chief Justice of a High Court, even if the Chief Justice 

of a High Court could be transferred in exercise of the power conferred under Article 

222 (1), such transfer could be effected only with consent of the Judge sought to be 

transferred and in any event, even if consent was not necessary, such transfer could be 

effected only in public interest and after full and effective consultation with the Chief 

Justice of India. 

 

The Court observed that: 

“The expression ‘Judge’ is not defined in the Constitution. We have, therefore, to 

go through all the relevant provisions of the Constitution to ascertain its true meaning. If 

we proceed on the basis that the expression ‘Judge’ does not include a ‘Chief Justice’, 

several anomalous results follow. In Article 217(1) the procedure for appointment of a 

Judge is provided. It says that every Judge of a High Court shall be appointed by the 

                                                           
16 Ibid 

 
17 AIR 1982 SC 149 
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President after consultation with the Chief Justice of India, the Governor of the State and 

in the case of appointment of a Judge other than the Chief Justice, the Chief Justice of 

the High Court. This clause makes it clear that the expression ‘Judge’ includes a ‘Chief 

Justice’ also. If a Chief Justice is not a Judge, there would be no separate age of 

retirement for him.” 

Regarding the transfer of Judges the Court in 4:3 majorities held that consent 

is not necessary for the application under Article 222, the transfer could be affected 

only in public interest, in order to uphold and protect the independence of the 

judiciary and after full and effective consultation with the Chief Justice of India. 

However, the primacy of opinion of the Chief Justice of India cannot be appreciable 

regarding the decision of transfer a Judge by the President. The Court observed that 

Article 222 which confers power on the President to transfer a Judge from one High 

Court to another High Court and this power is connected with the condition that it can 

be exercised after the full and effective consultation with the Chief Justice of India and 

this consultation is held to be an adequate safeguard against improper transfer. In this 

perspective the Court laid down that: 

 

“Primacy has the flavour of veto and if conceded the authority to be consulted 

would become the final decision making authority. No canon of construction permits 

such a thing to be done. As stated by Dr. Ambedkar the Court cannot assign to one 

authority powers explicitly granted to another. This will be elaborated at a later stage. 

Therefore, also, the contention about primacy of the view of the Chief Justice of India 

must be negative.” 

Moreover, the court observed that a transfer under Article 222 (1) of the 

Constitution could never have been considered to be a punishment in disguise. Thus, 

Bhagwati, J., observed in the instant case that the transfer of the Chief Justice of the 

Patna High Court to the Madras High Court was bad because there was no full and 

effective consultation between the Central Government and the Chief Justice of India 

before the decision was taken to transfer him and transfer was made by way of 

punishment and not in public interest. 

 

The Court in perspectives observed that: 

“The transfers may not be on account of any conduct of a Judge which is not 

relished by the transferring authority. It may be on account of the public interest such as 

providing another High Court with a competent Judge who is able to discharge his duties 
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effectively in that Court. Payment of such compensatory allowance does not imply that a 

transfer involves an element of punishment. It is difficult to imagine that Article 222 was 

enacted by the Constituent Assembly as a measure of punishment to an erring Judge. It 

may be that when a Judge is transferred in the public interest, he suffers some 

inconvenience but such inconvenience cannot be termed as a punishment. …. the Chief 

Justice of India and the President will duly consider all aspects before ordering such a 

transfer.”18 

Second Judges Transfer Case: Introduction of Collegium System, 

After S.P. Gupta the question relating to the transfer of High Court Judges has 

been brought in Supreme Court Advocates-on-Record Association v. Union of India19, 

where it has been reiterated that there is no requirement of prior consent of the Judge 

before his transfer under Article 222 of the Constitution, but the opinion of the Chief 

Justice of India has been given ‘not mere primacy’ but a ‘determinative’ character in 

the transfer process of High Court judges or Chief Justices20. 

It was unanimously observed that: 

“Every power vested in a public authority is to sub serve a public purpose, and 

must invariably be exercised to promote interest. This guideline is inherent in every such 

provision, and so also in Article 222. The provision requiring exercise of this power by the 

President only after consultation with the Chief Justice of India, and the absence of the 

requirement of consultation with any other functionary, is clearly indicative of the 

determinative nature, not mere primacy, of the Chief Justice of India's opinion in this 

matter. The entire gamut in respect of the transfer of Judges is covered by Union of India 

v. Sankal Chand Himatlal Sheth… (1978) 1 SCR 423… and S.P. Gupta… v. Union of 

India…. AIR 1982 SC 149. It was held by majority in both the decisions that there is no 

requirement of prior consent of the Judge before his transfer under Article 222. This 

power has been so exercised since then, and transfer of Chief Justice has been the 

ordinary rule. It is unnecessary to repeat the same.” 

It was opined that for transfer of a Judge or Chief Justice of a High Court 

under Article 222, the proposal has to be initiated by the Chief Justice of India and the 

                                                           
18 Ibid  

 
19 (1993) 4 SCC 441 

 
20  Ibid; Also See, M.P. Jain, Indian Constitutional Law (first published 1962, LexisNexis 200) 408  
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ultimate recommendation in that respect is binding on the Executive. The transfer of a 

Chief Justice or Judge is not justiciable in the court of law except on the ground that 

the transfer was made without the recommendation of the Chief Justice of India. 

However, the Court held that the power of transfer can be exercised only in ‘public 

interest’, for enhancing better administration of justice throughout the country. Article 

222 envisages and clarifies the transfer policy of High Court Judges which accords the 

recommendation of the Chief Justice of India not to be treated as punitive or erosion 

in the independence of judiciary. 

The Court observed: 

“Such Judges as may be transferred hereafter will have been, for the most part, 

initially appointed after the transfer policy was adopted and judicially upheld by this 

Court. There will be no reason for any of them to even think that his transfer is punitive, 

when it is made in accordance with the recommendation of the Chief Justice of India. In 

his case, transfer was an obvious incident of this tenure. This applies equally to all 

Judges appointed after the adoption of the transfer policy, irrespective of whether they 

gave an undertaking to go on transfer or not. 

The Constituent Assembly Debates indicate that the High Court Judges were 

intended to constitute and All India Cadre. This position cannot now be doubted after 

adoption of the policy of appointing Chief Justices from outside and the maintenance of 

an All India seniority based on the date of initial appointment, treating all High Courts 

as equal. If the transfer of a Judge on appointment as Chief Justice is not punitive, there 

is no occasion to treat the transfer of any other Judge as punitive.” 

Moreover, in comparing the decision of S.P. Gupta, the Court laid down that: 

“There is nothing in Article 222 to require the consent of a Judge/Chief Justice 

for his first or even a subsequent transfer. Since his consent is not read as a requirement 

for the first transfer, there is no reason to require his consent for any subsequent 

transfer, according to the same provision. The power under Article 222 is available 

throughout the tenure of a High Court Judge/Chief Justice, and it is not exhausted after 

the first transfer is made. The contrary view in S.P. Gupta has no basis in the 

Constitution. It is reasonable to assume that the Chief Justice of India will recommend a 

subsequent transfer only in public interest, for promoting better administration of justice 

throughout the country, or at the request of the concerned Judge. As indicated, at least 

now, after the lapse of more than a decade since the decision in S.P. Gupta, there is no 

reason to treat any transfer as punitive; and, therefore, the observation in S.P. Gupta that 
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a punitive transfer is impermissible has to application any more. As indicated by us later, 

a transfer made in accordance with the recommendation of the Chief Justice of India, is 

not justiciable.” 

Moreover, Bhagwati, J. in his decision has suggested the Collegium system to 

make recommendation to the President in regard to appointment and transfer of a 

Supreme Court or High Court Judge. Thus, the recommending authority shall be more 

broad-based and there shall be consultation with wider interests. The collegium 

should be composed of the truly independent persons (senior most Judges of 

Supreme Court including the Chief Justice of India) who are expected to have 

knowledge of the persons (Judges) deemed to be fit for appointment on the Bench 

and of qualities required for appointment. Also Y.V. Chandrachud, J. viewed that the 

recommendation by the suggested collegium would be far more credible and 

acceptable than of a single individual in the narrow confines and secrecy of his 

chamber. 

 

Thus, while making recommendation of appointment and transfer, the Chief 

Justice of India should also consult his two senior most colleague Judges in Supreme 

Court and after taking into account the view of those two senior most puisne judges in 

Supreme Court, the Chief Justice of India will draw his opinion. Moreover, prior to 

prescribe opinion, the Chief Justice of India has to consult with the Chief Justice of the 

High Court from where the Judge is to be transferred and any Supreme Court Judge 

whose opinion may be significant for the purpose, as well as the views of at least one 

other senior High Court Chief Justice, or any other person whose views are considered 

relevant by the Chief Justice of India. However, the question of transfer of a Judge is 

justiciable but only on a limited basis, i.e., transfer is being made without the 

recommendation of the Chief Justice of India and only the transferred judge has locus 

standi to question his transfer and no one else.21 

 

Moreover, by laying down the doctrine of ‘Rule of Law’ the Court observed 

that to ensure non-arbitrariness in the judicial process of transferring a Judge, the 

Chief Justice of India should form the collective opinion after taking into account the 

views of some of his colleagues. The Court laid down that: 

 

                                                           
21 Supreme Court Advocates-on-Record Association v. Union of India (1993) 4 SCC 441; Also See, M.P. Jain, 

Indian Constitutional Law (First published 1962, Lexis Nexis 200) 408  
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“The rule of law envisages the area of discretion to be the minimum requiring 

only the application of known principles or guidelines to ensure non-arbitrariness, but to 

that limited extent, discretion is a pragmatic need. Conferring discretion upon high 

functionaries and, whenever feasible, introducing the element of plurality by requiring 

collective decision, are further checks against arbitrariness. This is how idealism and 

pragmatism are reconciled and integrated, to make the system workable in a 

satisfactory manner. Entrustment of the task of appointment of superior Judges to high 

constitutional functionaries; the greatest significance attached to the view of the Chief 

Justice of India, who is best equipped to assess the true worth of the candidates for 

adjudging their suitability; the opinion of the Chief Justice of India being the collective 

opinion formed after taking into account the views of some of his colleagues; and the 

executive being permitted to prevent and appointment considered to be unsuitable, for 

strong reasons disclosed to the Chief Justice of India, provide the best method, in the 

constitutional scheme, to achieve the constitutional purpose without conferring absolute 

discretion or veto upon either the judiciary or the executive, much less in any individual, 

be he the Chief Justice of India or the Prime Minister.” 

However, to determine the role of Chief Justice of India in Judges’ transfer by 

upholding the independency of judiciary, it was viewed that: 

 

“Transfers of Judges from one High Court to another are almost the judiciary’s 

internal affair. The role of the Chief Justice of India in that regard is primal in nature 

because this being a topic within the judicial family, the Executive cannot have an equal 

say in the matter. Here the word ‘consultation’ would shrink in a mini form. Should the 

Executive have in equal role and be in divergence of many a proposal, germs of 

indiscipline would grow in the judiciary. For instance take the case of a recommendation 

made by a Chief Justice of the High Court to which the Chief Justice of India is in 

disagreement, and the Executive preferring the view of the Chief Justice of the High 

Court makes the appointment and which Judge is recommended to be transferred by the 

Chief Justice of India to another High Court. In the first place, preferring the opinion of 

the Chief Justice of the High Court over and above that to the Chief Justice of India 

erodes the primacy of the Chief Justice of India based on his status, rank and precedence 

constitutionally noticed, and in the second place, recommendation of transfer of that 

Judge to another High Court, makes the proposal suspect. This obviously is a breeding 

ground of indiscipline. So the role of the Chief Justice of India in the matter of 

appointment of Judges of the High Court and their transferability are connected matters 

which cannot be divorced on the mere fact of the possibility of their separate happening. 
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The role of the Chief Justice of India in this twin subject has to be viewed from the self-

angle, i.e. to sub serve the independence of judiciary in the interest of the Indian people.” 

Third Judges Transfer Case: Evaluation of Five Judges Collegium 

In Re Presidential Reference22 Supreme Court reiterated the principles and 

prescribed procedural norms decided in Supreme Court Advocates-on-Record 

regarding the appointment and transfer of Judges and the question arose whether the 

expression “consultation with the Chief Justice of India” under Articles 222(1) requires 

consultation with a plurality of Judges in the formation of the opinion of the Chief 

Justice of India or does the sole individual opinion of the Chief Justice of India 

constitute consultation. 

 

However, the Court observed the majority judgment in the Second Judges case 

dealt with the question of the transfer of a Judge of one High Court to another High 

Court. It was viewed that to form opinion, the Chief Justice of India, in the case of 

transfer of a Judge other than the Chief Justice, is expected to take into account the 

views of: 

(1) The Chief Justice of the High Court from which the Judge is to be transferred, 

(2) Any Judge of the Supreme Court whose opinion may be of significance in that 

case, 

(3) At least one other senior Chief Justice of a High Court, or any other person 

whose views are considered relevant by the Chief justice of India. 

However, In regard to the justifiability of such transfers, it was observed that 

the plurality of Judges to form the opinion of the Chief Justice of India is another 

inbuilt check against the likelihood of arbitrariness or bias. The judicial element being 

decisive in transfers, as indicated, the need for further judicial review, as in other 

executive actions, is eliminated. In this context the element of plurality of Judges in 

formation of the opinion of the Chief Justice of India was referred as apart from the 

constitutional requirement of a transfer being made only on the recommendation of 

the Chief Justice of India, the issue of transfer is not justiciable on any other ground, 

including the reasons for the transfer or their sufficiency. The opinion of the Chief 

Justice of India formed in the manner indicated is sufficient safeguard and protection 

against any arbitrariness or bias, as well as any erosion of the independence of the 

judiciary. Moreover, it was said except on the ground of a transfer being made without 

                                                           
22  AIR 1999 SC 1 
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the recommendation of the Chief Justice of India, these matters are not justiciable on 

any other ground, including that of bias, which in any case is excluded by the element 

of plurality in the process of decision making. 

Thus, the Supreme Court in this context emerges its view that: 

“Before recommending the transfer of a puisne Judge of one High Court to 

another High Court, also as a puisne Judge, the Chief Justice of India must consult a 

plurality of Judges. He must take into account the views of the Chief Justice of the High 

Court from which the Judge is to be transferred, any Judge of the Supreme Court whose 

opinion may have significance in the case and at least one other senior Chief Justice of a 

High Court or any other person whose views he considers relevant. The then Chief Justice 

of India had constituted….. a Peer Committee of the two senior most puisne Judges of 

the Supreme Court and two Chief Justices of High Courts to advise him in the matter of 

transfers of High Court Judges. That Committee is no longer in position.” 

Moreover, the Court to observe the objectives of collegium system viewed 

that the principal objective of the collegium is to ensure that the best available talent 

is brought to the Supreme Court bench. The Chief Justice of India and the senior most 

puisne Judges, by reason of their long tenures on the Supreme Court, are best fitted to 

achieve this objective. The Court observed the desirability of increasing the size of 

collegium that the collegium should consist of the Chief Justice of India and the four 

senior most puisne Judges of the Supreme Court. However, in ordinary course, one of 

the four senior most puisne Judges of the Supreme Court would succeed the Chief 

Justice of India, but if the situation should be such that the successor Chief Justice is 

not one of the four senior most puisne Judges, in that case, he must invariably be 

made part of the collegium. The Judges to be appointed will function during his term 

and it is but right that he should have a hand in their selection. Further, Court 

observed: 

 

“It is to our mind imperative, given the gravity involved in transferring High 

Courts Judges that the Chief Justice of India should obtain the views of the Chief Justice 

of the High Court from which the proposed transfer is to be effected as also the Chief 

Justice of the High Court to which the transfer is to be effected. This is in accord with the 

majority judgment in the Second Judges case which postulates consultation with the 

Chief Justice of another High Court. The Chief Justice of India should also take into 

account the views of one or more Supreme Court Judges who are in a position to provide 

material which would assist in the process of deciding whether or not a proposed 

transfer should take place. These views should be expressed in writing and should be 
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considered by the Chief Justice of India and the four senior most puisne Judges of the 

Supreme Court. These views and those of each of the four senior most puisne Judges 

should be conveyed to the Government of India along with the proposal of transfer. 

Unless the decision to transfer has been taken in the manner afore stated, it is not 

decisive and does not bind the Government of India.” 

However, recommendations made by the Chief Justice of India without 

complying the decided norms and requirements of the consultation process are not 

binding upon the Government of India. 

 

Moreover, the Court reiterated the view of Second Judges majority decision as 

“the personal factors relating to the concerned Judge, and his response to the 

proposal, including his preference of places of transfer, should be taken into account 

by the Chief Justice of India before forming his final opinion objectively, on the 

available material, in the public interest for better administration of justice.” These 

factors, including the response of the High Court Chief Justice or puisne Judge 

proposed to be transferred to the proposal to transfer him, should now be placed 

before the collegium of the Chief Justice of India and his first four puisne Judges to be 

taken into account by them before reaching a final conclusion on the proposal. 

 

Moreover, in perspectives of the ‘legitimate expectations’ of senior Judges of 

the High Court in regard to their appointment to the Supreme Court, the Court kept 

its view that every legitimate expectation has to be duly considered in decision making 

process which is a requirement of the rule of non-arbitrariness and, therefore, this also 

is a norm to be observed by the Chief Justice of India in recommending appointments 

to the Supreme Court. The legitimate expectation has relevance on the ground of 

longer experience on the Bench and is an essential factor to determine the suitability 

of the appointee. Along with other factors, such as, proper representation of all 

sections of the people from all parts of the country, legitimate expectation of the 

suitable and equally meritorious Judges to be considered in their turn is a relevant 

factor for due consideration while making the choice of the most suitable and 

meritorious amongst them, the outweighing consideration being merit, to select the 

best available for the apex court. 

Judicial Review of Transfer of High Court Judge 

The judiciary in India has to play an impartial umpire to resolve disputes 

between the Government and the private individuals as well as between the 
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Governments inter se. It has also to protect the fundamental rights of the individuals 

guaranteed under Part III of the Constitution. The courts in this country have already 

expanded the scope of judicial review by bringing in its ambit social, economic and 

political justice. Keeping in view the expending horizon of judicial review it is the 

paramount need of the time that not only the independence of an individual Judges is 

to be secured but the independence of Judiciary as an institution has also to be 

achieved.23 

 

As the three Judges Transfer cases cater to all effective and possible safeguard 

in transfer of High Court Judges, thus the scope of Judicial Review would be limited 

except on the ground where the consultation with the named constitutional 

functionaries is required or lack of any condition of eligibility in the case of an 

appointment, or of a transfer being made without the recommendation of the Chief 

Justice of India, these matters are not justiciable on any other ground, including that 

of bias, which in any case is excluded by the element of plurality in the process of 

decision-making24. In K. Ashok Reddy25 it was observed: 

 

“Judicial review of transfers of members of transferable services is exceptional and is 

made only in extraordinary cases on limited grounds. This is so even in the case of 

transfer of subordinate Judges by the High Court, independence of subordinate Judges 

being equally important. This being so, the cry for a larger area of justiciability in the 

case of transfer of High Court Judges is incongruous when the power is to be exercised 

by the highest constitutional functionaries of the Indian Judiciary, with the care and 

circumspection indicated in the Judges’ Case-III and herein.” 

However, the Court reiterated the judgment of S.P. Gupta and In Re 

Presidential Reference as 

“The Judges’ Case-III does not exclude judicial review but merely limits the area of 

justifiability to the constitutional requirement of recommendation of the Chief Justice of 

India for exercise of the power under Article 222 by the President of India. The power 

under Article 222 of the Constitution is to be exercised by the highest constitutional 

                                                           
23 Supreme Court Advocates-on-Record Association v. Union of India (1993) 4 SCC 441 

 
24 K. Ashok Reddy v Government of India 1994 AIR 1207; Also See, Supreme Court Advocates-on-Record 

Association v. Union of India (1993) 4 SCC 441 

 
25 1994 AIR 1207 



Journal of Army Law College Pune/February 2022              164
 

functionaries in the country in the manner indicated which provides several inbuilt 

checks against the likelihood of arbitrariness or bias. 

In S.P. Gupta even though the concept of locus standi for challenging the 

transfer policy was liberalized and the standing to sue in public interest litigation has 

been considerably widened, yet the validity of individual transfers was examined only at 

the instance of the transferred Judge and not at the instance of anyone else. The need 

for restricting the standing to sue in such a matter to the affected Judge alone has been 

reiterated in the Judges’ Case-III. It is, therefore, made clear that the transfer of a High 

Court Judge is justiciable only on the ground indicated in the Judges’ Case-III and only at 

the instance of the transferred Judge himself and not anyone else. This emphasis is 

necessary to prevent any transferred Judge being exposed to any litigation involving him 

except when he chooses to resort to it himself in the available limited area of 

justifiability.” 

Moreover, in Dalpat Raj Bhandari, Advocate v. Union of India26 the Supreme 

Court viewing the decision of S.P. Gupta regarding the constitutional validity of the 

transfer policy held that: 

“Judicial review in the matter of transfer of Judges was not excluded but the 

area of justifiability was limited. It is clear from that judgment that it was so held with a 

view to prevent any transferred Judge being exposed to any litigation involving him 

except when he chose to resort to it himself, in the available limited area of 

justifiability….. 

We consider it sufficient to observe that the limited area of justifiability in this 

sphere being clearly declared in the Judges Case-II and also herein while making it clear 

that no one other than the transferred Judge himself can question the validity of a 

transfer....” 

Moreover, in The Supreme Court of India (In Re: Appointment & Transfer of 

Judges) v. Civil Advisory Jurisdiction27 the Court laid down that : 

“The transfer of puisne Judges is judicially reviewable only to this extent: that the 

recommendation that has been made by the Chief Justice of India in this behalf has not 
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been made in consultation with the four senior most puisne Judges of the Supreme Court 

and/or that the views of the Chief Justice of the High Court from which the transfer is to 

be effected and of the Chief Justice of the High Court to which the transfer is to be 

effected have not been obtained.” 

National Judicial Appointments Commission (NJAC) 

To ensure greater transparency, accountability and objectivity in the 

appointment and transfer of the Judges in the Supreme Court and High Courts, the 

Government of India, by the Constitution (Ninety-Ninth Amendment) Act, 2014 

established the National Judicial Appointments Commission (NJAC) for making 

recommendations for appointment and transfer of Judges of the Supreme Court and 

High Courts under new articles 124A, 124B and 124C. The Government urged that the 

said Commission would provide a meaningful role to the judiciary, the executive and 

eminent persons to present their view points and make the participants accountable, 

while also introducing transparency in the selection process.28 

 

Under Article 124A stands for establishing the Commission as the National Judicial 

Appointments Commission consisting of–– 

(a) The Chief Justice of India, Chairperson, ex officio; 

(b) Two other senior Judges of the Supreme Court next to the Chief Justice of 

India ––Members, ex officio; 

(c) The Union Minister in charge of Law and Justice––Member, ex officio; 

(d) Two eminent persons to be nominated by the committee consisting of the 

Prime Minister, the Chief Justice of India and the Leader of Opposition in the 

House of the People or where there is no such Leader of Opposition, then, the 

Leader of single largest Opposition Party in the House of the People –– 

Members: 

Provided that one of the eminent person shall be nominated from amongst 

the persons belonging to the Scheduled Castes, the Scheduled Tribes, Other Backward 

Classes, Minorities or Women: 

 

Provided further that an eminent person shall be nominated for a period of 

three years and shall not be eligible for renomination. 
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Moreover, no act or proceedings of the National Judicial Appointments 

Commission shall be questioned or be invalidated merely on the ground of the 

existence of any vacancy or defect in the constitution of the Commission. 

Under Article 124B, it shall be the duty of the National Judicial Appointments 

Commission to— 

(a) Recommend persons for appointment as Chief Justice of India, Judges of the 

Supreme Court, Chief Justices of High Courts and other Judges of High Courts; 

(b) Recommend transfer of Chief Justices and other Judges of High Courts from 

one High Court to any other High Court; and 

(c) Ensure that the person recommended is of ability and integrity. 

Under Article 124C, Parliament may, by law, regulate the procedure for the 

appointment of Chief Justice of India and other Judges of the Supreme Court and 

Chief Justices and other Judges of High Courts and empower the Commission to lay 

down by regulations the procedure for the discharge of its functions, the manner of 

selection of persons for appointment and such other matters as may be considered 

necessary by it. 

 

The Supreme Court of India in Supreme Court Advocates-on-Record Association 

v. Union of India (NJAC Judgment)29 declared the Constitution (Ninety-ninth 

Amendment) Act, 2014 as well as the National Judicial Appointments Commission Act, 

2014 as unconstitutional and void and observed that “the system of appointment of 

Judges to the Supreme Court, and Chief Justices and Judges to the High Courts; and 

transfer of Chief Justices and Judges of High Courts from one High Court, to another, 

as existing prior to the Constitution (Ninety-ninth Amendment) Act, 2014 (called the 

“collegium system”), is declared to be operative; and to consider introduction of 

appropriate measures.” 

 

J.S. Khehar, J. observes in the judgment in this perspective that: 

“It is surprising, that the Chief Justice of India, on account of the position he 

holds as paterfamilias of the judicial fraternity, and on account of the serious issues, that 

come up for judicial adjudication before him, which have immeasurable political and 

financial consequences, besides issues of far reaching public interest, was suspected by 

none other than Dr. B. R. Ambedkar, during the course of the Constituent Assembly 
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debates, when he declined to accept the suggestions made by some Members of the 

Constituent Assembly, that the selection and appointment of Judges to the higher 

judiciary should be made with the “concurrence” of the Chief Justice of India, by 

observing, that even though the Chief Justice of India was a very eminent person, he was 

after all just a man with all the failings, all the sentiments, and all the prejudices, which 

common people have. And therefore, the Constituent Assembly did not leave it to the 

individual wisdom of the Chief Justice of India, but required consultation with a plurality 

of Judges, by including in the consultative process (at the discretion of the President of 

India), not only Judges of the Supreme Court of India, but also Judges of High Courts (in 

addition to the mandatory consultation with the Chief Justice of India).  

One would also ordinarily feel, that the President of India and/or the Prime 

Minister of India in the discharge of their onerous responsibilities in running the affairs 

of the country, practically all the time take decisions having far reaching consequences, 

not only in the matter of internal affairs of the country on the domestic front, but also in 

the matter of international relations with other countries. One would expect, that vesting 

the authority of appointment of Judges to the higher judiciary with any one of them 

should not ordinarily be suspect of any impropriety. Yet, the Constituent Assembly did 

not allow any of them, any defined participatory role. In fact the debate in the 

Constituent Assembly, removed the participation of the political-executive component, 

because of fear of being impacted by “political-pressure” and “political considerations”. 

Was the view of the Constituent Assembly, and the above noted distrust, legitimate?” 

Need of Transparency in Judges’ Transfer: Transfer of Chief Justice Sanjib 

Banerjee 

The recent incident of the transfer of Chief Justice Sanjib Banerjee raised the 

controversy again regarding the transfer of judges. The decision to transfer Justice 

Sanjib Banerjee as the chief justice of the Meghalaya High Court from Madras High 

Court raised the question nation widely in regard to the transparency of collegium 

system of the Supreme Court. 

 

The Madras High Court Advocates Association (MHAA) and the Madras Bar 

Association (MBA) jointly by writing asked before the Collegium, headed by Chief 

Justice of India N. V. Ramana, as similar transfers in the past have led to speculations, 

whether the transfer was caused due to improprieties by the concerned judge or 

whether there were external factors that penetrated the decision making process, and 

whether the transfer of the Chief Justice was maintained the judicial dictum of “public 
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interest” and “for better administration of justice” held in S.P. Gupta, Supreme Court 

Advocates-on-Record and In Re Presidential Reference. Also they argued that it 

damages the honesty and reputation of a judge and tends to lower the image of the 

judiciary in public. It is the secrecy that surrounds the Collegium’s decisions and lack of 

stated criteria that lead to a perception of arbitrariness. Ultimately, the judiciary as an 

institution stands to lose.30 

 

Moreover, MHAA and MBA raised the worrisome question of lack of 

transparency and opacity in decision making by the Collegium as the Collegium of the 

Supreme Court appears to have recommended the transfer of Justice Banerjee on 16 

September, 2021. This decision was made public only on 9 November 2021. They 

urged if the transfer is for the necessary principle of better administration of justice by 

maintaining the public interest, then members of the Bar have a right to know why a 

competent, fearless judge and an efficient administrator of a large High Court where 

more than 35000 cases were filed this year should be transferred to a Court where the 

total number of cases instituted in a month is on an average 70-75.31 

 

Chief Justice Banerjee has passed several orders upholding constitutional 

rights and values of Free Speech, Secularism, Free and Fair elections, Right to Health 

and State accountability, thus, the MHAA and MBA by expressing the hardship transfer 

in judicial history during Emergency where Judges who passed orders against the 

executive were used to transfer to “safer” and “less important” locations said that the 

transfer of Chief Justice Banerjee may send out an alarming signal of the threat that 

honest and fearless judges are subjugated to political retribution and independence of 

the judiciary.  

Further, they stated that as the power to transfer has also been used as a 

punitive measure when allegations of corruption or nepotism are made against a 

judge, thus whether it is “punishment transfer” or “punitive transfer” it is important 

that the reasons for the transfer of any judge should be made transparent in public 

interest, for the public ought to know if a judge is being victimized for his fearless 

actions or is being punished for his inconvenient actions. Moreover, it was stated that 

even if the Collegium is privy to information that may have prompted such a drastic 
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measure, members of the Bar and the public have a right to know the reasons for this 

transfer. Until, it is presumed as only conclusion that a judge is being rebuked for 

discharging his duties without fear or favor.32 

Conclusion 

No doubt, an independent judicial system is sine qua non of a free society and 

a constitutional democracy. It ensures the rule of law and upholds the human right 

with sustainable prosper and stable society.33 The Preamble of the Constitution of 

India caters to “Justice, social, economic and political”, which requires the judicial 

protection and safeguard towards the people of India by ensuring justice and 

maintaining rule of law. Thus, only an unbiased and independent judiciary can uphold 

and ensure the protection of the rights of the individuals by providing justice without 

fear and favor. In this perspective, Prof. M.P. Jain stated that the Judiciary is the 

protector of the Constitution. Thus, it may have to strike down executive, 

administrative and legislative acts of the Centre and the States. For Rule of Law 

prevailing, judicial independence is of prime necessity. Being the highest Court in the 

land, it is very necessary that the Supreme Court is allowed to work in an atmosphere 

of independence of action and judgment and is insulated from all kinds of pressures, 

political or otherwise.34 

 

An independent and efficient judicial system is one of the basic structures of 

our Constitution. Any policy or decision by the Government to erode or destroy the 

independence of judiciary would not only be opposed to public policy but also would 

impact upon the basic structure of the Constitution.35 Moreover, judicial services have 

to be independent from the influence of executive and so the Constitution has placed 

them on a pedestal different from other services under the State. The constitutional 

scheme aims to secure an independent judiciary which is the bulwark of democracy. 

The status which the High Court as an institution enjoys in the constitutional scheme 

and the expertise and the experience which it possesses of judicial services command 
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with justification a place of primacy being assigned to the High Court in the process of 

consultation.36  

 

Thus, an uninfluenced appointment and transfer of judges to Supreme Court 

and High Courts is an essential element to secure an independent judicial system. 

Thus, the transparency in the procedure of transfer of a judge is also highly needed to 

uphold the public interest and betterment of the administration of justice. No doubt, 

Collegium system protects the constitutional scheme of providing safeguard towards 

the independent judiciary as the opinion formation mechanism of transferring judges 

from one high court to another is exercised by the Chief Justice of India along with 

four senior most puisne judges having the enough experience to do so. 

 

Moreover, the term “consultation with the Chief Justice of India” under articles 

222 (1) requires the meaning of consultation with a plurality of Judges in the 

formation of the opinion of the Chief Justice of India not the sole individual opinion of 

the Chief Justice of India constitute consultation, thus by enhancing the rule of law, 

there shall not be any practice of arbitrariness. Moreover, In the formation of opinion, 

the Chief Justice of India, in the case of transfer of a High Court Judge other than the 

Chief Justice, is expected to take into account the views of the Chief Justice of the High 

Court from which the Judge is to be transferred, any Judge of the Supreme Court 

whose opinion may be of significance in that case, as well as the views of at least one 

other senior Chief Justice of a High Court, or any other person whose views are 

considered relevant by the Chief justice of India.  

 

Thus, plurality of Judges in the formation of the opinion of the Chief Justice of 

India shall prohibit the likelihood of arbitrariness or partiality.37 Therefore, the ambit 

and scope of judicial review is narrower than other executive action as the judicial 

element being decisive in transfers of Judges where the area of applying discretion 

and arbitrariness is less and the consultation should be effective and in writing to form 

the opinion by Chief Justice of India is eliminated. Thus, limitation of the scope of 

judicial review in this matters where it fails the requirement of consultation with the 

provided constitutional functionaries or lack of any condition of eligibility in the case 

of an appointment, or of a transfer being made without the recommendation of the 
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Chief Justice of India, these matters are not justiciable on any other ground, including 

that or bias, which in any case is excluded by the element of plurality in the process of 

decision making.38  

 

Moreover, no one other than the transferred judge himself can question the 

validity of his transfer.39 Therefore, the incident of transfer of Chief Justice Sanjib 

Banerjee of Madras High Court to Meghalaya High Court demands the clarity in 

formation of opinion by the Collegium and where the transfer made under the 

influence of executive or likelihood of arbitrariness or biasness should be reviewable 

judicially. Moreover, whether the opinion taken the Collegium headed by the Chief 

Justice N.V. Ramana has maintained or not the unanimous judicial dictum of ‘Public 

interest’ for ‘better administration of Justice’ should be checked, thus whether it was 

Justice Sheth or Justice Tahilramani or Justice Banerjee, similar situations should not 

excepted in future. 
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