










A Study of Dissent By Justice H.R. Khanna In The Habeas 

Corpus Case With Reference To Recent Plea of Veera Sarin 

In the Supreme Court. 
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Abstract 

The author has taken an inspiration to write this work from the 

recently filed petition by Veera Sarin, an old Lady aged 94 years 

before the Apex Court. She has challenged the proclamation of 

emergency in 1975 and prayed to declare it as “wholly 

unconstitutional”. She has also claimed the compensation for all 

those traumata through which she and her family has passed. The 

author has beamed upon the incidental happenings with reference 

toemergency case (Habeas Corpus case) and the impact of the case 

on subsequent judicial pronouncements. In this case the dissent of 

Justice H.R.Khanna in the view of the author is certainly asilver 

lining in the dark cloud of emergency. The dissenting view of 

Justice Khanna will certainly provide the impetus to the arguments 

of the petitioner Veena Sarin.  

 

Introduction 

Recently, the petitioner, Veera Sarin, 94-year-old woman moved a 

petition before the Supreme Court of India seeking to declare the 

proclamation of emergency in 1975 as “wholly unconstitutional”.  It is filed 

before a Bench comprising of Justice Sanjay Kishan Kaul, Justice Dinesh 

Maheshwari and Justice Hrishikesh Roy. Shehas claimed in her plea that, she 

and her husband were “victims of the atrocities inflicted by the then 

government authorities during the period of emergency which was 

proclaimed minutes before the midnight of June 25, 1975.Shehas further 

contended that, she and her husband, who had a flourishing business of Gold 

Arts in Delhi at that time, were compelled to leave the country. During the 

emergency there was a fear of being thrown into jail for no justifiable reason, 

but on the“whims and fantasies wishes of the Government authorities. The 
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Civil Rights and Liberties were curbed.” The petitioner's husband died andshe 

had to face the legal proceedings initiatedduring the emergency. Thetorments 

of the emergency and destruction caused are being suffered till date by the 

petitioner. The petitioner and her family were made to run from pillar to post 

for the past 35 years to vindicate their rights and restore their properties.The 

tribulations of the emergency and destruction caused during the said period 

are being suffered tell date by the petitioner.2 

On the occasion of the anniversary of infamous Emergency, Indian 

Prime Minister Shri. Narendra Modi on 26th June, 2018 vehemently lamented 

Emergency. He observed that, it affected the liberty of the individuals and 

society in those times and it also hampered the functioning of the Judiciary.3 

Immediate to these observations, the Hon‟ble Supreme Court retiring Justice 

A.K. Goel on 6th July, 2018, while speaking at the farewell function organized 

by the Supreme Court Bar Association has a different story to tale. He opined 

that while giving the judgment on the provisions of Scheduled Castes and the 

Scheduled Tribes (Prevention of Atrocities) (SC/ST) Act 1989 and issuing the 

guidelines to prevent the abused of the provisions of the said statute for 

extraneous considerations, he had at the back of his mind the stance taken by 

Justice Khanna in the celebrated A.D.M. Jabalpur case (1976). He has a 

laudable memory of the Habeas Corpus Case.  

Against the above backdrop, the author would like to discuss in this 

article, the bleak side of the emergency and the silver lining the black cloud of 

emergency. In the opinion of the author certain number of persons will 

approve with the point of view of Hon‟ble Prime Minister‟s about the 

emergency. Lawyer‟s fraternity, media and thepublic at large have gone 

through that tough phase of emergency. It isquite illustrative in the above 

mentioned petition moved by Veera Sarin. In the Habeas Corpus case Learned 

Justice H.R. Khanna, despite of all odds of emergency,he  took commendable 

stance. Inview of the author, what Justice Khanna has shown was true 

allegiance with his oath taken under Schedule- III of the Constitution. 
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Schedule- III provides oath to be taken by the Supreme Court and High Court 

Judges, Ministers of Union & State and Members of the respective Houses. 

The aptness of the provision highlights the vision of the architects of the 

Constitution. They wanted to maintain the checks and balances. If one wing 

which legislates i.e. legislature ifdeviates fromtheir allegiance to the spirit of 

the Constitution then, the other wing i.e. Judiciary should step-in to correct 

the flaws, if any. 

Before discussing the contributions of Justice Khannathrough his lone 

dissenting view in A.D.M. Jabalpur v. Shivkant Shukla (Habeas Corpus case)4 

the author would like to highlight and travel through those memory lanes. 

Few of such judgments have strengthened the spirit of the Constitution. It 

interpreted the rights conferred by Article 21 in it‟s true essence.  

Judicial Aggrandizement of Article 21 by expounding numerous 

facets of Human life 

The constitution recognized various fundamental rights in Part III for 

it‟s citizens and non-citizens, ranging from Art 12 to 35. Amongst others, the 

right to life and personal liberty as guaranteed under Art 21 is a very vital 

right. It certainly stands on the highest pedestal within the range of Articles 

from 19 to 22. Article 19 provides for freedom of speech and expression. 

Article 20 prescribes for certain protections. Article 22 provides the 

safeguards to the persons arrested or detained. Article 21 is the pivotal 

provision in the Indian Constitution. It gives two important protections viz. 

“Right to Life” and “Right to Personal Liberty. “Article 21 is placed in the 

Constitution as; “No person shall be deprived of his life or personal liberty except 

according to procedure established by law.” 

If one unfolds the historical pages, one finds the claim for liberty can be 

traced from the Magna Carta (1215)5. The impact of the same can be traced 

even on the Constitution of US (1787), Eire Constitution, U.S.S.R, West 
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Germany, Japan, Canada etc.In the International arena in UDHR,1948, U.N. 

Convention on Civil and Political Rights,1966 and on European Convention 

on Human Rights,1950 the impact was apparent. The present Article 

21(Draft Article 15) was debated in the Constituent Assembly at length and 

was finalized accordingly as on today. After a debate on the wordings “Due 

process”or “Procedure established by law”finally, the latter was adopted 

giving preference to legislature,over the judiciary.6 

The philosophy of the English Law can be traced from the observations 

in Eshugbavi Eleko v. Officer Administering the Government of Nigeria,7 “…that 

the executive can only act in pursuance of the powers given to it by law. In 

accordance with British jurisprudence, no member of the executive can 

interfere with the liberty or property of a British subject. Further it prescribes 

the exception that if he can support his action with legal provision then only 

he can do so. And it is the tradition of British justice delivery mechanism that 

Judges should not shrink from deciding such issues relating to the 

executives.”  In U.S.A. though the Constitution originally did not mention 

about fundamental rights and freedoms, the first ten amendments,1791  which 

is known as “Bill of Rights” mentioned about such intrinsic rights of human 

being. Especially Amendment V.8 It was the 14th Amendment introduced vide 

Section 1 imposing similar limitation on the State Authorities.9 

Article 21 was discussed at length in the Constituent Assembly. In this 

discussion the emphasis was given on the Magna Carta and American 

Constitution. Certain amendments were also introduced in the American 

Constitution.  The author would like to take a brief note on various 
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judgments propounded by the Indian Judiciary which have glorified the path 

of “Right to life & Personal liberty” guaranteed under Article  21. By 

rendition of it in various forms and dimensions, for justifying this right in 

every phase of human life. 

Judicial Contribution In Demystifying Article 21 

 A.K. Gopalan v. State of Madras AIR 1950 SC 27 

The first of it‟s kind a case involving a question relating to Article 21 

came before the SupremeCourt. The Preventive Detention Act, 1950 was 

under challenge as violative of Article21. The detenue a Communist leader 

challenged the vires of the Act. It was argued that it violates Article 19(1)(a), 

(b), (c), (d), (e) and (g). Article 21 and 19 must be read together and in 

corroboration. The term “law” under Article 21 must be read on the principle 

of natural justice.The Bench headed by Chief Justice Kania observed that 

section 14 of the Act is not correct. However, rest of the Act is valid. On 

personal liberty, Justice Patanjali Shastri observed that Article 21 excludes 

freedoms guaranteed under Article 19 and hence movement is restricted. 

Justice P.B. Mukherjee held “personal liberty” is limited to person or body and 

therefore, it must be read as freedom from physical restraint or incarceration. 

The majority of judges while given a very etymological interpretation, one of 

the judges, Hon‟ble Justice Fazal Ali observed in the dissent that „Personal 

Liberty‟ and „personal freedom‟ holds larger meaning thereby indicating not only 

immunity from arrest but also freedom of speech and freedom of association…” 

Further he observed “procedure established by law” and the term “law” include the 

universally recognized principles of natural justice.” (emphasis supplied).This 

excursion was continued by Hon‟ble Justice Khanna vide his dissent in Habeas 

corpus case, 1976 which author would like to discuss in further course. 

 Kharak Sing v. State of U.P.AIR 1963 SC 1295 

The six judges Bench while deciding on the Constitutional validity of 

Regulation 236 of U.P.Police Regulation, empowering police authorities for 

(a) secret picketing of the house or approaches to the houses of suspects (b) 

domiciliary visits at night (c) periodical inquiries into repute, 

habits,associations,income, expenses and occupation (d) reporting of 



movements and absences from home (e) verification of movements and 

absence and (f) collection of all information on the history sheet record in 

respect of suspects…..This was challenged as violative of freedoms under 

Article  19 and Right to Life and Personal Liberty under Article 21. The 

majority of four judges speaking through Justice N. Gopala Ayyangar relying 

on A.K. Gopalan10observed that right to Privacy was not guaranteed under 

Article 21. However, domiciliary visits to suspect‟s house violates Article 21 

if, it adversely affects personal liberty. 

 

The, minority opinion was given by Koka Subba Rao J. (for himself and 

Shah, J.) The observations made by the learned judge…… “(a) Right to “life” 

and “personal liberty” do have many attributes and few of them can be found 

in Article 19. (1) (b). Impugned Police Regulations were bad as they violate 

both the rights under Articles 19 and 21”. 

 State of Maharashtra v. Prabhakar Pandurang, AIR 1966 SC 424  

Article 21 was widely interpreted to aid the detenue in jail to publish his 

book titled “Anucha Antaragaat” . It was held that there was no “law” to 

deprive the petitionerfrom publishing the scientific work.  Hence order to 

send manuscript for the publication was passed.  

 Satwant Singh v. A.P.O. New Delhi AIR 1967 SC 1836 

Again, Chief Justice Koka Subba Rao by majority held expression 

“Personal Liberty” in Article 21 includes right to move and travel abroad, 

with certain limitations in India especially as laid down in Article 19. Even 

majority of the judges observed that in our Constitution we must give it 

comprehensive meaning as given in 5th and 14th Amendments to „liberty‟ by 

U.S. Constitution. 

However, the minority opinion of Hidaytullah and Bachawat JJ. 

Observed that there is no fundamental right to travel abroad or to grant of 

passport. Therefore, minority view of Kharak Singh‟s case11and majority view 
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in this case was delivered by Koka Subba Rao. Where he expanded the realm 

of Article 21 to achieve desired meaning.  

 Mohd Yaqub v. State of J & K, AIR 1968 SC 765 

Seven judges Bench observed by majority, that President‟s order 

under Article 359 providing for deprivation of Articles 14, 21 and 22 under 

the Defence of India Ordinance and the Rules made thereunder, would not be 

violative of Article 21. Majority also stated that there was no need to mention 

of these Articles for it‟s suspension under Presidential Order. So, it seems that 

the Supreme Court appreciated the unlimited powers of the President under 

Art 359.  

 Jagmohan Singh v. State of U.P. AIR 1973 SC 947 

The question regarding Constitutional validity of death sentence 

under section 302, of I.P.C. was before the Supreme Court. The Court 

observed that death sentence imposed after trial was as per the procedure 

established by law and hence not unconstitutional under Article 21. 

 D.B.M. Patnaik v. State of A.P. AIR 1974 SC 2092 

The convicts and under-trials by presenting various writs challenged 

the deployment of armed police guards around jails and live electrical wires 

mechanism on the walls of the jail be dismantled on the ground that it violates 

Article 21. Justice Chandrachud for the Bench observed that as long as guards 

keep sufficient distance, live wire mechanism is not a secret trap and all are 

warned, the fundamental rights of the inmates cannot be said as violated. 

 Govind v. State of M.P. AIR 1975 SC 1378 

Supreme Court observed that right to privacy certainly can be read 

under right to personal liberty but upheld the regulations under Madhya 

Pradesh Police Act, 1961as it had statutory basis. 

After going through the different elucidations made by the Supreme 

Court of Article 21, thereby defining it‟s ambit and scope till the era of 1975 

as above, the author would like to drew attention towards the greatest 



contribution of the Supreme Court by a minority view, having an everlasting rippleon 

the canvass of time in a celebratedjudgment of Habeas Corpus12. In this case, the 

Emergency (order dated 27th June, 1975) under Article 359 (1) by the 

President was under challenge. The Presidential order barred any person to 

move before the Court (i.e. High Courts or Supreme Court) challenging 

detention under MISA (Maintenance of Internal Security Act, 1971) as 

violative of life and liberty as guaranteed under Articles 14, 21 and 22. The 

order was challenged in various High Courts and they observed that the order 

was in violation of the guaranteed Fundamental Rights and the Petitioners 

can invoke the jurisdiction of the Court, without going into the merits of 

constitutionality of proclamation of emergency. Against this observation of 

High Courts, the matter was placed in Appeal to the Supreme Court. Supreme 

Court Bench of 5 Judges held (4:1) by majority that the Presidential order is 

valid and writ of “Habeas Corpus” was not maintainable during Emergency. 

The four judges in separate but concurring judgments (Chief Justice A.N. 

Ray, Justice M.H. Beg, Justice Y.V. Chandrachud and Justice P.N. Bhagwati) 

held that the Fundamental Rights will remain suspended. However, the only 

dissent was recorded by Khanna J. emphasizing that “Rule of law” is supreme. 

The Hon‟ble four Judges in majority observed “In view of the Presidential Order 

dated 27th June 1975 no person has any locus to move any writ petition under Article 

226 before a High Court for Habeas Corpus or any other writ or order or direction to 

challenge the legality of an order of detention on the ground that the order is not 

under or in compliance with the Act or is illegal or is vitiated by mala fides factual or 

legal or is based on extraneous considerations”. Hon‟ble Justice H.R. Khanna, gave 

a dissenting opinion in minority and observed that, “Even in the absence of 

Article 21 in the Constitution, the State has got no power to deprive a person of his 

life or liberty without the authority of law. This is the essential postulate and basic 

assumption of the rule of law and not of men in all civilized nations. Without such 

sanctity of life and liberty, the distinction between a lawless society and one governed 

by laws would cease to have any meaning.”13 

In his dissent, the learned Judge made a reference to Chief Justice Hughes:  

“… Judges are not there simply to decide cases, but to decide them 

as they think they should be decided, and while it may be 
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regrettable that they cannot always agree, it is better that their 

independence should be maintained and recognized than that 

unanimity should be secured through its sacrifice. A dissent in a 

court of last resort, to use his words, is an appeal to the brooding 

spirit of the law, to the intelligence of a future day, when a later 

decision may possibly correct the error into which the dissenting 

Judge believes the court to have been betrayed.”14 

In the view of author, this dissenting15view of the Hon‟ble Justice Khanna, still 

today stood as a Light House on the shore of the stormy sea and guides all such vessels 

(Judicial minds) to take the proper recourse, so that it would reach surely to the 

desired destination (Justice). In the diverse India, such situations would always arrive 

before the vessel (Judicial minds) and in such a situation, it was the 

conscientiouscaptain of the ship has to act and protect the vessel from being capsized in 

whirls of sea. It requires the strength of the Kind which Justice H.R. Khanna shown 

in those years when the sea was rough enough and monstrous waves were eager to 

swallow these vessels (judicial minds)flooded with all kinds of odds of Emergency. 

(emphasis added) 

His minority view contributed in a meaningful introduction of 44th 

Constitutional Amendment in 1978 in Article 359 (1) where fundamental 

rights under Articles 20 and 21 were placed within the domain of court for 

enforceability even during emergency. 

Views of Legal luminaries on the dissent of Justice H.R. Khanna:- 

Times of India16 reported the views of Justice Ashok Kumar Ganguly 

observing on Habeas Corpus case that “in the 4:1 ruling it was Justice Khanna 

who rightly gave a dissenting judgment by holding that” Clause (1) Article 

226 under which the High Courts can issue writs of Habeas Corpus is an 

integral part of the Constitution.” A reference was made by the learned Judge 

to the observations of Chief Justice M.N. Venkatachalliah in the Khanna 
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Memorial Lecture on February25, 2009 that the majority decision in the 

Emergency case be “confined to the dustbin of history”. 

 It was Justice H.R. Khanna observed in his autobiography17 that he 

was aware of the consequences which he may have to face after 

wording a dissent in the case. But he still carries on with his 

conscience and expressed his Judgment with full conviction.  

 It was Justice O. Chinappa Reddy observed how the view taken by the 

learned Justice Khanna proved justified as later on publicly the learned 

Judges, who agreed with Ray C.J.I. in Shivkant Shukla case, announced 

that they were wrong in agreeing with the pronouncement of Ray 

CJ.18 
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Khanna asserted that Article21 could not be considered to be the sole repository of the right 
to life and personal liberty, that even in the absence of Article 21, the state would have no 
power to deprive a person of his life or personal liberty without the authority of law and that 
this was a basic postulate of the rule of law. Such was the law before the coming into force of 
the Constitution and such law continued to be in force after coming into force of the 
Constitution. The Court had always upheld the rule of law and there was no valid reason to 
depart from the rule.” 
       At the same place the learned Judge mentioned “In an earlier chapter we have referred to 
the statement of Lord Scarman that the majority judgment in the Liversidge case should be 
consigned to a war museum. We may say here that since we do not have an Emergency 
museum in India ADM Jabalpur v. Shivakant Shukla should be consigned to the archives and 
let there be no clones.  
    It may be mentioned here that two of the learned Judges (Chandrachud and Bhagwati JJ) 
who agreed with Ray CJ in Shivakant Shukla case, later publicly announced that they were 
wrong in agreeing with the pronouncement of Ray CJ.” 



 On this incidence the learned author Rajeev Dhavan written in his 

Book19 that Justice Khanna had been discriminated due to his opinions 

in Kesavanada case (1973) and the Habeas Corpus case (1976). 

 Mr. Anil Divan Senior Counsel, observed “H.R. Khanna‟s courage and 

independence must continue to inspire and remind generations of lawyers and 

judges of the sacrifice he made in upholding human rights, the rule of law and 

the independence of the judiciary.”20 

 It was Sr. Advocate Nani Palkhiwala said on resignation of Justice 

Khanna on being superseded by Justice Beg that “that for a man of the 

stature of Justice Khanna, the Chief Justiceship of India could have added 

nothing.”21(Italics supplied). 

 The acknowledged name in the arena of Basic structure case Adv. T.R. 

Andhyarjunia while paying tribute on the demise of the learned Judge, 

referred the New York Times Editorial, appreciating the 

extraordinary Judge: 

“It required courage of the highest order for a judge to take a bold 

stand against the government during the Emergency and to differ 

from his eminent colleagues. The New York Times editorially 

applauded Justice Khanna‟s dissent: “If India ever finds it‟s way 

back to the freedom and democracy that were proud hallmarks of 
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Publishing, Allahabad 1980) 72-73(politics of Appointment)-“In January 1977, yet another 
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because there had hitherto been short terms for Chief Justices. Many, however felt that he 
had been discriminated against for his opinions……..”[Additional Reference can be made to 
the work of the same author on Constitutional amendments in India titled- “The Amendment; 
Conspiracy or Revolution? (year 1978) at www.google.co.in]  
20 Posted in CONSTITUTION, DEMOCRACY, JUDICIARY, JUSTICE, LEGAL 
ARCHIVES FROM MEDIA, LEGAL LUMINARIES, LEGISLATURE, LIBERTY AND 
JUSTICE by NNLRJ INDIA on February 1, 2010 
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it‟s first eighteen years as an independent nation, someone will 

surely erect a monument to Justice H.R. Khanna of the Supreme 

Court. It was Justice Khanna who spoke out fearlessly and 

eloquently for freedom this week, in dissenting from the Court‟s 

decision upholding the right of Prime Minister Indira Gandhi‟s 

government to imprison political opponents at will and without 

court hearings. ... The submission of an independent judiciary to 

absolutist government is virtually the last step in the destruction of 

a democratic society; and the Indian Supreme Court‟s decision 

appears close to utter surrender.”22 

Conclusion:  

Supreme Court has extended the arms of Article 21 to embrace every 

possibleand essentialingredient, for meaningful humansurvival. To illustrate 

few of them, right to dignity and freedom from exploitation23 Right to life 

includes even the “finer graces of human civilization” rendering that this right 

under Article 21 includes various forms of human rights too.24 This right 

includes right to live with dignity,25 right to healthy environment,26 right to 

pollution free water and air,27protection against hazardous industries,28right 

to free education up to 14 years of age,29right to emergency medical aid,30 

right to health,31right to privacy,32 right to shelter,33 right to livelihood and 

right to succession,34 timely medical treatment in the Government 

Hospital,35right not to be sent out of the State,36right to fair trial,37 right to 
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28 Vellore Citizens Welfare Forum v. Union of India,AIR 1996 SC 2715 
29Unnikrishnan v. State of A.P.,AIR 1993 SC 2178 
30ParmanandKatara v. U.O.I AIR 1989 SC 2039 
31  State of Punjab v. M.S. Chawla,1997(2) SCC 83 
32 PUCL v. U.O.I.,AIR 1997 SC 568 
33U.P AwasAvamVikasParishad v. Friends Co-operative Housing Society,AIR 1996 SC 114. 
34MadhuKishwar v. State of Bihar,AIR 1996 SC 1864 
35P.B.K.M Society v. State of West Bengal,AIR 1996 SC 2426. 



speedy trial,38 right to free legal aid,39 right to work,40 right to reputation,41 

right to clean drinking water42….etc.  This list of embracing various 

trappings and facets of life within Article 21 by the Apex Court was really 

appreciable. It has even extended this right to life to “right to marry”. 43It not 

only protected inter-caste marriages but also the marriages of LGBTQ‟s.44 So, 

no dimension of life kept unturned and unfolded by the Supreme Court while 

testing it on the touchstone of Article 21. 

It was observed by the Supreme Court in Tarak Singh v. Jyoti Basu45 

that “the Judge should not compromise between his divine duty and personal 

interest…. And if he does, he betrays the trust reposed in him by the people.” (Italics 

supplied). Moreover, this strength of dissenting with the majority view was 

guaranteed to every Judge under the Constitution itself vide Article 145(5) 

stating that the Judge may not concur and dissent in his judgment or opinion. 

In view of the Author, if one has a profound look in the Preamble of the 

Constitution, this pledge was equally taken by the people of India.Every 

individual citizen of India will be secured along with other rights, a right to 

“Liberty of thought, expression….” This liberty of thought is conferredfirstly by 

the Preamble itself, on the citizens who inevitably the Judges too and 

Schedule- III and Article 145(5) of the Constitution again corroborates that. 

For that matter, Article 13 also plays an important role, conferring power of 

“Judicial Review” on the Court hence strengthening the Judiciary to deal with 

inconsistent law(s) made by the State. So also vide Article 142 it would do 

nothing but will do a “complete Justice” to the aggrieved person who wasin 

crisis. 

It was Hon‟ble Chief Justice (Retd.) P.N. Bhagwati who was one of the 

concurring Judge with majority in Habeas Corpus case few years ago regretted 

for his verdict in A.D.M. Jabalpur (Habeas Corpus case) while expressing 
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himself to media.46 However, Justice Bhagwati later on as Chief Justice of 

India, in Maneka Gandhi‟s Case,47 1978(Passport impounding case) interpreted 

Article 14, 19 and 21 as golden triangle  in the Constitution and they are to be 

read in congruence to each other and violation of any one amounts to 

violation of the others. It was in K.S. Puttaswamy v. Union of India case48 the 

nine judges‟ bench of the Supreme Court of India held unanimously that 

the right to privacy was a constitutionally protected right in India, as well as 

being incidental to other freedoms guaranteed by the Indian Constitution. In 

2017, when the Emergency case was revisited, a nine-judge constitution bench 

upheld that privacy was a fundamental right guaranteed under Article 21 

overruling the 1976 verdict. Incidentally, D.Y. Chandrachud, who wrote the 

judgement for the larger bench, termed the earlier verdict as being “seriously 

flawed.” 

It was at those times learned Adv. Nani Palkhivala while applauding the 

views of Justice Khanna wrote in Indian Express under a caption „Salute to 

Justice Khanna‟-“In deciding the Habeas Corpus matter as he did. H.R. Khanna 

played a memorable role at the most critical juncture in our history. Generations 

unborn will admire his historic judgment as a shining example of judicial integrity 

and courage and cherish it for the abiding values it embodies.”  

One can surely say about Hon‟ble Justice H.R. Khanna that his 

courageous stance in the Habeas Corpus case was like a silver lining on the 

cloudin that phase of emergency. Though emergency as said by Prime 

Minister of India Mr. Modi was a taint in our democratic history. At the same 

time what Justice A.K. Goel permeates in his memory the dissenting view of 

Justice H.R. Khanna.49 However, this judgment of two Judges has been 
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partially set aside by the three Judge Bench of Arun Mishra, M.R. Shah and 

B.R. Gavai, JJ observing that some portions of the said verdict were against 

the concept of protective discrimination. Which is required in favour of the 

downtrodden classes under Article 15(4) of the Constitution and also 

impermissible within the parameters laid down by this Court for exercise of 

powers under Article 142 of Constitution of India. Later on the Parliament 

passedthe Bill to overturn the Supreme Court(two judges view penned by 

Justice A.K. Goel) order concerning certain safeguards against arrest under 

the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) 

(SC/ST) Act 1989 50 

The Petitioner Veera Sarin has challenged before the Supreme Court 

of India seeking to declare the proclamation of emergency in June, 1975 as 

“wholly unconstitutional”. It was anelement of the strength of the dissent shown by 

Justice H.R. Khanna during Habeas Corpus case in 1976 and which has certainly 

proved a boon and a “silver lining in the cloud.” (emphasis added). This dissent of 

the Lordship, was again justified, by the Apex Court in the Privacy case, 

201751.  

This whole episode reminds the wordings of the learned Roman 

Scholar Ambrosius Macrobius, who said “Good Laws have their origins in bad 

morals.” Ostensibly, this one case is a milestone in the Indian Judicial history. 

It always retells that, this son of the pious soil Justice H.R. Khanna, born on 

3rd July 1912 in Amritsar, has established what righteousness does really 

mean. The whole episode reminds author the words of wisdom by Swami 

Vivekananda. He said “We are what our thoughts have made us; so, take care 

about what you think. Words are secondary. Thoughts live; they travel far.” 
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The Consumer Protection Act of 2019: A More Dynamic  

And Comprehensive Approach Towards Consumer Protection  

Adv. Abhijit Hartalkar1 

The Consumer Protection Act of 1986 was enacted as a result of 

widespread consumer protection movement and set of guidelines for 

consumer protection provided by resolution of General Assembly of United 

Nations passed on 09/04/1985.  With the passage of time, the legislature felt 

the requirement of substantial changes in the existing law to cater to the 

needs of changed circumstances in the consumer movement.  The old Act of 

1986 did not specifically deal with important and popular trading platform of 

e-commerce.  Also the old Act of 1986 was purely adjudication based. There 

was absence of any regulatory authority which would protect the interest of 

consumers, curtail unfair trade practices and false and misleading 

advertisements.  Therefore, to address the existing lacunas, to provide 

protection of the interests of consumers and considering the present time 

realities, the parliament passed new legislation i.e. the Consumer Protection 

Act of 2019. It received the assent of the President of India on 9th August 

2019. The new Act has revamped the adjudication process for settlement of 

consumer disputes. 

The new Act has introduced novel provisions such as express inclusion 

of liability of product manufacturer as well as of seller, liability of the endorser 

of advertisement, e-commerce, establishment of Central Consumer Protection 

Authority, mediation, right to seek hearing through video conferencing, jail 

term for adulteration and misleading advertisement etc.  The new Act is more 

comprehensive.  It elaborately deals with the rights of consumers and 

enforcement thereof.  It also provides radical changes by introducing dynamic 

provisions referred above.   In this article the author has made an attempt to 

trace the salient features of new Act. In the opinion of the author the salient 

features of the new Act are as under ; 
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Establishment of The Central Authority: A Revolutionary Step 

 

The Act has established a Central Authority i.e. Central Consumer 

Protection Authority (CCPA) to regulate matters relating to the violation of 

the rights of consumers, unfair trade practices and false or misleading 

advertisements which are prejudicial to the interest of public and consumers, 

to promote, protect and enforce the rights of consumers as a “class”2The class 

action complaint is to protect a public right or a private right claimed in 

common for themselves and others. In this regard the Central Authority can 

take action suo motto also. 

 

 The Central Authority shall consist of a Chief Commissioner and such 

other number of commissioners as may be prescribed whose 

headquarter would be in the National Capital Region of Delhi3. 

 

 The Central Authority shall have an Investigation Wing headed by a 

Director General4.  The Director General shall submit it’s report of 

inquiry or investigation to the Central Authority. The District Collector 

is also empowered, on a complaint or on reference made by the Central 

authority, to inquire in to or to investigate complaints regarding 

violation of rights of consumers as a class, on matters relating to 

violation of consumer rights, unfair trade practices and false or 

misleading advertisements5. 

On the basis of such investigation, the Central Authority shall have 

power to pass an order of recalling the goods or withdrawal of services which 

are dangerous, hazardous or unsafe and to order re-imbursement of the prices 

of goods or services so recalled or discarded practices which are unfair and 

prejudicial to consumers’ interests. 

The Central Authority shall also have powers to discontinue or modify 

the advertisement which is prejudicial to the interests of the consumers6. In 
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this regard the new Act empowers the Central Authority to impose the 

penalty which may extend up to Rs. Fifty Lakh. Thus, the establishment of 

the Central Authority shall be an effective watchdog in the aforesaid matters 

giving much needed teeth to the consumer protection legislation and powers 

to Director – General and District Collector shall add dynamism to protect 

consumer interests.   

 

Liability of Manufacturer As Well As of Endorser For False or 

Misleading Advertisements  

Another novel and important feature added to new Act is that, the 

Central Authority is empowered to issue directions to the concerned trader or 

manufacturer or endorser or advertiser or publisher to modify it or 

discontinue the advertisement which is false7. The Central Authority is also 

empowered to impose penalty in respect of such false or misleading 

advertisement by manufacturer or endorser upto Rs. Ten Lakh which may be 

increased upto Rs. Fifty Lakh due to subsequent contravention. Such 

inclusion in the Act is likely to bring restrictions on unreasonably lofty and 

misleading claims in the advertisements through famous personalities or 

celebrities. 

Increase In Pecuniary & Territorial Jurisdiction For Filing of 

Consumer Complaints  

The pecuniary jurisdiction of consumer courts is increased drastically. 

The District Commission (earlier known as District Forum) shall have 

jurisdiction to entertain the complaints where the value of goods and services 

does not exceed Rs. One Crore (earlier it was confined to Rs. Twenty Lakh). 

The State Commission shall have jurisdiction from Rs. One Crore to Rs. Ten 

Crore and the National Commission shall have the Jurisdiction from Rs. Ten 

Crore and above8.   

By the new Act the territorial jurisdiction is extended where the 

complainant resides or personally works for gain. This newly added provision 
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is empowering and encouraging the consumers to fight against the 

wrongdoers9. 

Settlement of Disputes Through Mediation 

Considering the higher and desirable possibility of amicable settlement 

in the consumer disputes, the new Act has made an express provision for 

reference to mediation in short and limited time through the panel of 

Mediators10.  The Act provides for establishment of consumer mediation cell 

to be attached to each of the District Commissions, State Commissions and 

National Commission.  The consumer mediation cell shall consist of panel of 

qualified mediators.  The Act provides for procedure for mediation and 

settlement through mediation.  The Act also provides that within seven days 

from the receipt of settlement report form mediator, the Court shall pass 

suitable order after recording such settlement of consumer dispute and 

dispose of the matter accordingly.  Thus the Act has introduced systematic 

methodology of amicable settlement of disputes which is a welcome step. 

Stricter Condition In The Case of Appeal 

In case of appeal by the seller or service provider, the appellant is 

required to deposit 50% of the ordered amount at the time of filing of an 

appeal11. Thus the condition for appeals has become more onerous and 

discouraging frivolous appeals made with a view to buy time only.  Further 

the Act stipulates that the appeal to the State Commission shall be filed within 

a period of 45 days from the date of order.  The State Commission may 

entertain an appeal after 45 days, on being satisfied about sufficient cause for 

delay, if any.  The appeal to the National Commission shall be filed within a 

period of 30 days from the date of order.  The National Commission may 

entertain an appeal after 30 days, on being satisfied about sufficient cause for 

delay, if any.  Thus the Act endeavors to provide speedy redressal to the 

consumer disputes. 
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Product Liability  

The Consumer Protection Act of 1986 did not have a provision relating 

to product liability. The new Act has introduced express provision regarding 

concept of product liability12. It can hold the defective product manufacturer 

or deficient service provider and also the product seller liable to pay 

compensation for any harm caused to a consumer by such defective product or 

deficient service.   

As per the new Act, the product manufacturer shall be liable in product 

liability action, if the product contains a manufacturing defect or has defective 

design or there is a deviation from manufacturing specifications or product 

does not confirm to the express warranty.   

Similarly, the service provider shall be liable in product liability action if 

the service provided was faulty or imperfect or deficient or not in manner of 

performance which is required to be provided by or under nay law or as per 

contractual obligations or for an act of omission or commission or negligence 

or consciously withholding any information which caused harm or the service 

was not inconformity with the express warranty or terms of the contract.  

The new Act makes product seller also liable if, he has exercised 

substantial control over designing, testing, manufacturing, packaging, 

labeling of a product that cause harm.  The product seller shall also be held 

liable if the identity of the product manufacturer is not known.  Thus from 

above illustrative conditions of product seller’s liability, the meticulous 

approach of the legislature in protecting consumer’s interest vis-a-vis all 

possible threats becomes evident.   

Stringent Provision For Failure To Comply With Direction of 

Central Authority  

The authority of regulator i.e. Central Consumer Protection Authority 

(CCPA) is created to promote, protect and enforce the rights of consumers as 

class.  CCPA is empowered to issue safety notice, to pass order to recall 

goods, to prevent unfair trade practices, to impose penalties.  In order to 
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provide teeth for seeking compliance of directions of CCPA, the Act provides 

for imprisonment which may extent to six months or with fine which may 

extend to Rs. 20,00,000/- or both13.   

Stringent Provision For False or Misleading Advertisements & 

Adulteration 

In case of false or misleading advertisements by any manufacturer or 

service provider, which are prejudicial to the interest of consumers, the 

imprisonment for term which may extend to two years and with fine up to Rs. 

Ten Lakh may be imposed14.  Further in case of subsequent offence, the 

imprisonment can extend up to five years and fine which may extend to Rs. 

Fifty Lakh. The new Act has also made stringent provision for adulteration.   

The punishment for adulteration extends from six months to life 

imprisonment and penalty extends from Rs. One Lakh up to Rs. Ten Lakh 

depending on the seriousness of the harm caused by adulteration. 

The Act provides punishments for manufacturing for sale or for storing 

or selling or distributing or importing spurious goods.  The punishment may 

extent to imprisonment for life and with fine which shall not be less than Rs. 

10,00,000/- depending on the seriousness of the injury caused.  In case of 

injury resulting in grievous hurt to the consumer or his death, the offence 

shall be cognizable and non-bailable.  In addition, the Act also provides for 

suspension of any license issued to the seller or manufacturer15.  

Provisions For Speedy, Consumer Centric And Effective 

Adjudication 

To facilitate speedy justice, the new Act has made provisions for circuit 

bench by District Commission within the given district.  Thereby the District 

Commission may visit other places in district for hearing the consumer 

complaints16.   The new Act has also made provisions for filing of consumer 
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complaint electronically17and hearing through video conferencing wherever it 

is necessary. The new Act also provides for service of notice through courier 

and e-mail18.   

Important Change In Respect of Pecuniary Jurisdiction 

Under the repealed Act of 1986 the pecuniary jurisdiction was 

dependent on the “value” of goods or services and compensation, if any, 

claimed19.  Practically it caused inconvenience to the consumer in certain 

cases for e.g. where the consumer has booked a flat worth Rs. 1,00,00,000/- 

(Rs. One Crore Only) by paying part payment, advance amount of Rs. 

5,00,000/- (Rs. Five Lakh Only). The builder has failed and neglected to 

deliver the possession of flat.  In this illustration, under the old Act of 1986, 

the consumer was required to file a complaint only in the National 

Commission on the basis of “value” of the goods or services and not on the 

basis of amount of refund sought.  This position proved to be cumbersome for 

the consumers because even for refund of part amount, the remedy was 

available only in the National Commission as stated in the above illustration.      

After noticing the above shortcomings, the new Act of 2019 determines 

the pecuniary jurisdiction on the basis of value of the goods or services “paid” 

as consideration20. Resultantly in terms of aforesaid illustration, the consumer 

can file the complaint in the District Commission which is more easily 

accessible and in tune with the objectives of the Act i.e. better protection, 

timely and effective administration of justice.  Thus the new Act has overcome 

the shortcoming of the old Act of 1986 by protecting the interests of 

consumers in aforesaid manner. 

Prevention of Unfair Trade Practices In E-Commerce 

The repealed Act of 1986 did not address the services of e-commerce 

sector specifically.  The Act of 2019 defines e-commerce and electronic service 
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provider21.  The Act empowers the Central Government to prescribe rules for 

preventing unfair trade practices in e-commerce22.   

From the aforesaid salient features of the new Act, it appears that it is a 

progressive step towards consumer empowerment individually and by way of 

class action. The new Act has removed several shortcomings in the repealed 

Act of 1986.  The shortcomings made it inevitable to reenact the Act of 2019 

to address the myriad and constantly emerging vulnerabilities of the 

consumers.   However the ultimate success of the new Act of 2019 in terms of 

its objective of timely and effective administration and settlement of 

consumers’ dispute will depend on the capable infrastructure for 

administration of justice and actual effective implementation of the Act. 
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Gandhian Principles of State Policy: Constitutional 

Perspective 

Dr. Naresh V. Waghmare1 

Abstract: 

The Preamble of the Constitution of India indicates the nature and 

objectives of India. Indian Constitution has described India as a 

sovereign, socialist, secular, democratic and republic. The objectives to be 

achieved through the Constitution are equality, liberty, justice, fraternity 

and human dignity. Fundamental rights which are civil and political 

rights, are justiciable, whereas directive principles of state policy consist of 

socio-economic rights, which are not justiciable. However, both are 

fundamental in the governance of country. Some Directive Principles 

under the Constitution of India are basically Gandhian principles. Social 

and economic democracy acts as foundation of the political democracy.  

This paper is an attempt to analyse Gandhian principles of state policy 

with reference to constitutional provisions and judicial pronouncements.  

Introduction 

Indian Constitution includes some of the principles of the Gandhian 

philosophy. Directive Principles of State Policy have been influenced by 

Gandhian principles. Articles of the Constitution of India, such as Article 40 

deals with self-government, Article 43 promotes cottage industries to 

empower rural economy, Article 43 B protects weaker section from social 

injustice and exploitation, Article 47 prohibits the consumption of 

intoxicating drinks and drugs which are injurious to health and Article 48 

prohibits the slaughter of cows, calves and other milch and draught cattle and 

to improve their breeds. 

Principles of Self Government 

In representative democracies of the world focused on a written 

Constitution and Rule of Law, the standards of self-government are likewise 

part of the Constitutional principle. It has been acknowledged in the 

American Constitution that the right to local self-Government is treated as 
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inalienable in urban communities and towns. Such rights can't be removed 

even by legislature. The Panchayati Raj was presented as organization of 

grass-root democracy for financial and social equity at the grass-root level to 

guarantee the participation of the individuals in the matter of development, 

planning and its execution.2 

The fundamental reason behind this is to guarantee democratic 

decentralization on the Gandhian guideline of participatory democracy so that 

the Panchayat may end up as practical and responsive individuals' bodies. As 

an establishment of administration, it might gain the important status and 

capacity with dignity by rousing appreciation of common man.3 

Article 40 doesn't give rules for arranging village panchayats. All that 

they require is that, the village panchayats howsoever composed must be 

outfitted with such powers and authority as might be important to empower 

them to work as units of self-government. There is, nonetheless, no 

uncertainty that, when the Article discusses village panchayats as units of 

self-government, it has in view the association of the lowest level units of self-

administration. It is for furthering the progression of self-overseeing, law 

based, approach. This being in this way, while sorting out the village 

panchayats, what is important to be remembered is ; (a) that they are to be 

self-governing units at the lowest end of the democratic polity, (b) that being 

self-governing units, the individuals who are administered by the said units 

and for whose advantage they will work, will have either a direct or an 

elective indirect representation in them; (c) that they will have an effective say 

in the conduct of their issues including it‟s arrangements, approaches, 

program and their execution and (d) that accordingly they will have a sense 

and fulfillment of participation as well as an involvement in the 

administration of their own undertakings.4 

Promotion of Cottage Industries 

Article 43 of the Constitution of India casts a duty on the State to 

promote the endeavors to secure by appropriate enactment or financial 
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association or in some other manner, to all labourers, farming, modern or 

something else, work, a living pay, conditions of work guaranteeing a decent 

standard of life and full delight in recreation and social and cultural chances, 

and, specifically, social opportunities.The State is also required to make 

special endeavor to promote cottage industries on an individual or co-

operative basis in rural areas. 

Mahatma Gandhiji, the father of the nation, in Swaraj at page 92, 

stated that, "from the very beginning it has been my firm belief that 

agriculture provides the only unfailing and perennial support to the people of 

this country. India lives in villages". Villagers are poor and the majority of 

them are jobless or under-employed. It needs nurturing efficiency, which 

would add to the abundance of the country. This huge Human Resource and 

labour stay inert, since dominant part claim nearly nothing or negligible land 

possessions yet rely upon agriculture as their livelihood. Cottage, agro-based 

or medium ventures in rural regions give them financial status to the 

proprietor, employment potential for sustenance to the labourers and 

reasonable cost to the maker. The father of the nation laid, therefore, 

emphasis to establish cottage industries "to utilize the idle hours of the nation 

and bring work to the people in their homes, particularly when they had no 

other work to do". He further stated, "I want the dumb millions of our land to be 

healthy. I want them to grow spiritually. If we feel the need of the machine we 

certainly will have them. Every machine that helps an individual has a place". But he 

emphasized only on such industries which would be, „self-sufficient, self-reliant and 

free from exploitation”.5 

Promotion of Cooperative Societies  

In perspective on the critical commitment to different segments of 

national economy and voluminous development of the co-operative sector, it 

was viewed as essential by the Central Government to amend the 

Constitution. It was with the objective, to keep the co-operativesector free 

from superfluous outside impedance and furthermore to guarantee their self-

sufficient authoritative arrangement and their democratic working. 

Accordingly, by the Constitution (97th Amendment Act, 2011) significant 

amendments were introduced in the Constitution of India. In Part-III of the 

Constitution, in Article 19, in clause (1) in sub-clause (c), after the words 'or 
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unions' the words 'or co-operative societies' were inserted. In Part-IV of the 

Constitution, after Article 43-A, a new Article i.e. 43-B was introduced.Article 

19(1)(c) and Article 43-B at present exists in the Constitution of India.6 

Protection From Social Injustice And Exploitation 

The Constitution makes a categorization of Scheduled Castes and 

Scheduled Tribes in various arrangements. Further it gives an order to the 

State to accord extraordinary or favoured treatment to them. Article 46 

contains a Directive Principle of State Policy - central in the administration of 

the nation urging the State to advance with extraordinary consideration,to 

safeguard educational and economic interests of the Scheduled Castes and 

Scheduled Tribes. It also shield them from any social injustice and 

exploitation. It is a healthy preventive instrument to protect this segment of 

the individuals from all forms of social injustice and exploitation. Such 

defensive cover is the constitutional command. It is planned for extending all 

the essential help and assurance required to support the individuals from 

'weaker section' to join the mainstream in totality. 

It is needless to express that education, a Constitutional right, has 

been clarified as a fundamental part in each one's life. So as to comprehend its 

important consequences for the general public, the Father of the Nation, 

Mahatma Gandhi, while alluding to education has expressed, "live as if you 

were to die tomorrow. Learn as if you were to live forever". 

Improvement of Public health 

Article 47 of the Constitution considers intoxicating drinks and drugs 

as damaging to wellbeing and blocking the raising of level of sustenance and 

the way of life of the individuals and improvement of the general wellbeing. It, 

in this manner, directs the State to bring about prohibition of the 
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consumption of intoxicating drinks which clearly incorporate alcohol, aside 

from therapeutic purposes. Article 47 is one of the mandatory standards 

which is basic in the administration of the nation. The State has, 

consequently, the power to totally restrict the production, sale, possession, 

dissemination and utilization of consumable alcohol as refreshment. , In the 

light of the fact that, it is innately a perilous article of utilization. 

Furthermore, on account of the directive principle contained in Article 47, 

except when it is utilized and consumed for therapeutic purposes, it is 

permissible.7 

Organization of Animal husbandry  

The idea of compassion for living animals respected in Article 51A (g) 

depends on the foundation of the rich social legacy of India - the land of 

Mahatma Gandhi, Vinoba, Mahaveer, Budha, Nanak and others. No religion 

or holy book in any part of the world instructs or energizes mercilessness. 

Indian culture is a pluralistic culture. It has solidarity in assorted variety. The 

religions, societies and individuals might be various, yet all talk in one voice 

that mercilessness to any living animal must be controlled and stopped.8 

State has a special duty imposed on it by Article 48 of the 

Constitution, which says,-"Organisation of agriculture and animal husbandry.  

The State shall endeavour to organise agriculture and animal husbandry on 

modern and scientific lines, shall, in particular, take steps for preserving and 

improving the breeds, prohibiting the slaughter, of cows and calves and other 

milch and draught cattle." 

Conclusion: 

 The Constitution of India has incorporated Gandhian principles in the 

Directive Principles of State Policy. These Principles are directive in legal 

sense. However, these are fundamental in the State policy. State policy need to 

be made on the basis of these principles. Laws have been made according to 

the State policy. Indian Judiciary has also interpreted Directive Principles 

with the help of Gandhian Philosophy. Thus, Gandhian Principles have 

contributed to political, social and economic democracy in India. 
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Role of Investigating Agency And Public Prosecutor In 

Dispensing Criminal Justice 

Adv. (Dr.) Swapnil Bangali1 
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Introduction:   

“Justice is something which rich can afford and poor seek to achieve.”  

- Aristotle 

One may be disheartened by the above thoughts of Aristotle. But he 

imposes the duty upon the state, the law makers, in turn, upon the agencies of 

the state, the judges and prosecutors to achieve justice in real sense.It is for 

those who cannot afford it. In the modern society and any legal system 

around the world, such duty to achieve justice for those who are deprived is 

upon the investigating agencies and prosecutors especially, in criminal cases.  

In all probabilities the primary duty is of the investigating agency to 

prevent crime and to secure and establish law and order in the society. If the 

police or any investigating agency is informed about the crime, which has 

already been committed, then their response is to secure the crime scene and 

procure the evidence. Further, responsibility is to figure out the possibility of 

the collection of evidence and recording the statements of witnesses. Besides 

these responsibilities, it also requires further investigation of the crime which 

may involve the arrest and interrogation of the offender. After these 

responsibilities production of the accused before the court of law is also 

necessary.  

The investigating agency passes on the baton then to the public 

prosecutors whose duty is to establish the guilt of the accused beyond the 

reasonable doubt. In all criminal cases, it is a well-coordinatedactivity 

                                                           
1  Author is Practicing Advocate, Honorary Director, CICTL, & Member of 
Academic and Executive Council of MNLU Mumbai. Author is Partner in Cyberra 
Legal Services and S Square Legal in Pune, Ahmedabad and Vadodara. He is 
Associate Partner in ADR Savvy, Pune.   
2 Author is Practicing Advocate in Gujarat and Maharashtra. She is Partner in S 
Square Legal in Pune and Vadodara. 



 
 

between the investigating agency and the prosecutor that can establish the 

guilt of the accused. Every single act in consonance with the procedure right 

from recording the First Information Report till the final arguments in the 

court is a vital link in the chain of procedure to get the conviction against the 

guilty.  

I. Role of Investigating Agency:  

The role of investigating officers or agency begins with the information 

of occurrence of crime. It is about the intimation given by the victim or the 

witnesses to the police or an investigating agency. The entire procedure to be 

applied by the police or investigating agency is dependent on the fact whether 

the offence is cognizable or non-cognizable in nature. It is also to be seen 

whether the offence is bailable or non- bailable in nature as per the First 

Schedule of the Criminal Procedure Code, 1973.  

a) Cognizable offence:  

Cognizable offences are comparatively serious in nature than that of 

non-cognizable offences. The offences where police can arrest without 

warrant are stated to be cognizable offences3. As soon as the police within 

local jurisdiction get an intimation regarding the commission of an offence of 

cognizable nature, the police are duty bound to register the First Information 

Report4. Under Section 154 of the Criminal Procedure Code, 1973, FIR can be 

lodged at the instance of anyone who has knowledge of the occurrence of the 

crime. The police are at liberty to register the FIR after the primary 

investigation is done.  

 

b) Non-Cognizable Offence:  

The offence in which the police have no authority to arrest without 

warrant is termed as non-cognizable offence5. In such cases the police need to 
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get the order under Section 155(2) from the Magistrate. Once such order is 

received from the Magistrate, the police can treat such case as if it is a 

cognizable offence. The concept of „Cognizance taken by Magistrate‟ stands 

because of the provision under Section 155(2) of Criminal Procedure Code, 

1973.   

c) First Information Report:  

In Sidartha Vashishtha & Manu Sharma v. State (NCT of Delhi)6, inter alia 

known as the Jessica Lal Murder Case, the Supreme Court took up the issue 

whether the cryptic telephone calls are treated as FIR. The Apex Court ruled 

that, the requirement of FIR is not merely first information in point of time to 

the police but it also necessarily requires the offence to be of cognizable 

nature. Mere intention to call up the police at the crime scene cannot be 

considered to be FIR. Phone Calls made immediately after the incident to the 

police constitutes FIR only when they are not vague and cryptic in nature.  

The Supreme Court in Ramesh Baburao Devaskar v. State of Maharashtra7, 

held that cryptic message given on telephone by somebody who does not 

disclose his identity may not satisfy the requirement of Section 154 of 

Criminal Procedure Code, 1973. 

Even though the above decisions of the Supreme Court restrict the 

operational intimation as a part of FIR, but the state is making an attempt to 

facilitate the easy filing of FIR. The Online filing of an FIR is also possible in 

India. The concept of Zero FIR is also acceptable in India. Zero FIR is an FIR 

filed with the police station without having local jurisdiction. It is merely 

giving intimation to police about the occurrence of a cognizable offence. 

Subsequently the concerned police station will find the police station with 

suitable local jurisdiction and transfer the FIR for further investigation. 

If any police officer refuses to register FIR and take cognizance of the 

case, the person can make an application to Magistrate under Section 156(3) 

of the Criminal Procedure Code, 1973. The Magistrate may direct the police 
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to take cognizance of the matter. But before making an application under 

Section 156(3), the person must have complied with Section 154(3) of 

Criminal Procedure Code, 1973. It states that if any police officer is refusing 

to take the FIR, the Superintendent of Police or the Deputy Commissioner of 

Police under whom such police officer is working needs to be intimated about 

the same.  Only after the recourse to the procedure under Section 154(3), any 

person can take recourse to the application to Magistrate under Section 

156(3) of Criminal Procedure Code, 1973.  

d) Recording Statement of the witnesses:  

After the filing of FIR, the duty of the police or investigating agency 

shifts from the formality from the police station to crime scene. The hardest 

job which comes in for police is to record the statements of the witnesses who 

could be later on produced before the Magistrate to prove the guilt of the 

accused. The acquittal as a result comes when the prosecution witnesses are 

not credible and get vulnerable when they face cross examination. It is a step, 

challenge for the investigation agency to figure out the credible witnesses and 

record their statement with great care as it will be open for the corroboration 

in the subsequent stage of the trial in the court.  

The importance of the statements of the witnesses can be realized by the 

observation made by the Supreme Court in Appabhai v. State of Gujarat8, that 

the civilized people are insensitive when a crime is committed even in their 

presence. They withdraw from both victim and vigilante. They keep 

themselves away from the court unless it is inevitable.   

In the process of investigation, under Section 161 of the Criminal 

Procedure Code, 1973, any police officer making investigation is accredited 

and empowered to examine orally any person supposed to be acquainted with 

the facts and circumstances of the case and to record statements of the 

witnesses. This is to gather evidence against the accused. Such statements 

will be perused by the court and are utilized to contradict the witnesses in 

cross examination, in the manner provided under Section 145 of the Indian 

Evidence Act, 1872.  
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e) The Crime Scene: Status And Collection of Forensic Evidence 

 

Another major role of the investigating agency is to keep the crime 

scene un-contaminated till the forensic evidence is collected. In some of the 

crimes, the act of the accused involves multiple technicalities and the 

collection of forensic evidence becomes eventuality. It is the duty of the 

investigating agency to keep the crime scene in tact till the vital forensic 

evidence is collected.  

 

In Dr. Nupur Talwar v. State of UP9, known as ArushiTalwar Murder 

Case, the forensic evidence was lost due to the careless and negligent behavior 

by the Investigating Officer and due to natural consequences in the form of 

untimely rain, which proved to be fatal for the investigation. 

 

Section 53 of the Criminal Procedure Code, 1973 provides for the 

medical examination of the person arrested at the request of the police officer. 

Police officer for the purpose of extracting any medical evidence against the 

accused may request for medical examination of the accused. This facilitates 

the police to corroborate the medical evidence with other evidences. 

 

The major challenges faced by the investigating agency is to keep the 

forensic evidence in original status and then to collect it. The people 

surrounding the crime scene, media and probably even the accused would try 

to act in reckless manner which might destroy or contaminate the material 

evidence. Police or any investigating agency has to be vigilant in that respect 

and act diligently.  

 

The Locard‟s Exchange principle which states that whenever someone 

enters or exits an environment, something physical is added to or removed 

from the scene. This leads to the basic rule in investigation of crime that, 

every crime leaves a trace.  
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f) Preparing Sketch of The Crime Scene And The Accused:  

The police have to ensure that no evidence is turned down in the court. 

They have to be careful not to miss out on any of the minute details available 

on the crime scene. The usual practice followed by the investigating agency is 

to draw the sketch of the crime scene and the accused, depending upon the 

circumstances. Any rough drawing or sketch can be relied under Section 9 of 

the Indian Evidence Act, 1872 as it is relevant fact, which is necessary to 

explain or to introduce any relevant fact. Such sketch helps in writing case 

diaries, helps in examining witnesses. It is also useful in refreshing the 

memory of the witnesses. Even in some cases where the court wants, it can 

inspect the crime scene under Section 310 of the Criminal Procedure Code, 

1973.  

 

g) Intelligence And Interception: 

The police or investigating agency does not wait for FIR to be 

registered in all crimes. In case of any cognizable offence or any matter 

involving any threat to national security or grave offences, the police relies on 

the intelligence reports and information received from the informers and 

people in the society. On receiving such information and verifying further, if 

the investigating officer has reason to believe that the intelligence information 

is correct, further proofs are collected by interception and decrypting calls 

and communication modules.  

Section 5 of the Telegraph Act, 1885 gives power to State or Central 

Government or any officer appointed by State or Central Government to 

intercept any technical communication. In many cases, the accused or suspect 

raises constitutional challenge of right to privacy against the power to 

intercept, but the Supreme Court has upheld the constitutional validity of 

Section 5 of the Telegraph Act, 1885 in Peoples’ Union for Civil Liberty v. Union 

of India10. In K. S. Puttaswamy v. Union of India11, the Supreme Court has held 
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that Privacy is a fundamental right under Article 21 of the Constitution. But 

that has not affected the procedure established by law and the investigation 

does not affect the privacy of the person. 

Today, the criminals are blessed with modern modes of communication. 

The surveillance, interception, decryption of technological devices and 

electronic mail message are part and parcel of modern investigation. Section 

69 of the Information Technology Act, 2000 provides for an offence, if the 

person does not felicitate or assist any investigation agency in any decryption 

for the purpose of investigation. Recording technical evidence, creating CDR 

and maintaining the electronic evidence involves great precision by the 

investigation agency.  

 

h) Arrest, Search and Seizure:  

Section 41 of the Criminal Procedure Code, 1973 provides for the 

situations, when police officer can arrest without warrant other than the 

cognizable offences. Section 46 of the Criminal Procedure Code, 1973 

provides for the manner in which the arrest shall be made by the police 

officer. Section 47 and 48 of the Code of Criminal Procedure respectively 

empowers the police officers to enter any place and search the accused and to 

continue pursuit of any offender in any place in India beyond their 

jurisdiction. Section 51 and 52 empowers police respectively to search the 

person arrested and seize weapons from the person arrested.  

The Supreme Court had given directions in D. K. Basu v. State of West 

Bengal12for the rights of the prisoners and police or investigating agency, is 

duty bound to follow these directions during the course of arrest and 

interrogation. Even the guidelines of the Supreme Court in Arnesh Kumar v. 

State of Bihar 13  shall be followed by the police officer while arresting any 

person. This decision indicated the checklist to be followed by the police 

officer while arresting any person.  
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i) Challan And Charge Sheet:  

After the arrest, the police prepare the challan and then send the 

accused to the court. If the accused is required for further investigation and 

protecting evidences, witnesses and victim, the police may request for the 

custody. If the court grants the police custody, the police can take the accused 

in custody and interrogate further. If the court grants bail then, the accused 

shall be realized by the police. In petty offences, the bail can be granted by the 

police in police station itself.Once the trial gets started in the court, the police 

have to file the charge sheet within 90 days.   

 

Role of Public Prosecutor:  

In British India, the state was represented in the court through the 

police officer and normally such person representing the state was called as 

the Police Prosecutor. The British Administration never felt the need to 

appoint the lawyers for prosecution as they were in favour of the Police 

Prosecutors, as the police Prosecutors would be rigorously following up with 

the matter as their promotions in British Rule were based on the convictions. 

And British Administration used it, for suppressing the freedom struggle of 

India. 

After the independence of India, the need was felt that, the independent 

and impartial officer to be appointed to represent the state in criminal cases as 

the police officer are directly involved in the administration of evidence, 

recording evidence against the accused and they cannot be detached from the 

case.  

Entry 2 of List III of the Seventh Schedule of the Constitution of India 

provides for the entry of “Public Prosecutor”. Technically, it is the 

Concurrent List and both, Centre as well as State Legislature can make law 

regarding the Public Prosecutor. As reported by the Law Commission of 

India in 1958 and 1969, as both Centre and State legislatures can make law, 

the uniformity in the procedure is absent. It was recommended by the Law 

Commission in 1958 that there shall be two separate departments for the 

investigation and prosecution.In the subsequent Criminal Procedure Code of 



 
 

1973, which came into force from 1st April, 1974; the separation of 

departments was established that of police and prosecution. 

 

a) Appointment of Public Prosecutor:  

The Central and State Governments are empowered under the Criminal 

Procedure Code, 1973 to appoint the Public Prosecutor in the trial before 

High Court and Sessions Court. There is no specific provision for the 

appointment of Public Prosecutor in the court of Magistrates. Section 24 of 

the Criminal Procedure Code, 1973 provides that, the state government shall 

appoint Public Prosecutors in High Court and Court of Sessions.  

It is also provided that the Magistrate shall prepare the panel of 

Advocates in consultation with the District Judge to appoint the Prosecutors 

in Courts of Magistrates. If no suitable person is found in the cadre, then any 

advocate having not less than seven years of experience in practice can be 

appointed as Prosecutor.  

In Mukul Dalal v. Union of India14, the Supreme Court held that; as per 

the existing practice, the trials conducted on the initiation of the police report 

are represented by the Public Prosecutor and the trials initiated by the private 

complaints are dealt with by the lawyer of the complainant.  

As provided under Section 301 (1) and (2) of the Criminal Procedure 

Code, 1973, the prosecution in charge of the case may appear before the court 

where the trial is conducted without any written authority and it is also 

provided that the Advocate General or Public Prosecutor shall have right to 

conduct prosecution and for that no permission is required.  

The Supreme Court in Zaheera Habbibullah Sheikh v. State of Gujarat15, 

interpreted Section 301 of the Criminal Procedure Code, 1973, liberally to 

give effect that the role of the Public Prosecutor, if prejudiced, the third-party 

prosecution shall be permitted. Even though the Supreme Court observed 

this, it did not touch the ethos of the power of the Public Prosecutor.   
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The Criminal Procedure Code, 1973 does not provide for the duties of 

the Prosecutor. In Shrilekha Vidyarthi v. State of UP16, the Supreme Court held 

that the office of the Public Prosecutor is of much importance and present 

spoiled system of appointment of Public Prosecutor by political consideration 

shall be done away.  

 

b) In Charge of The Case:  

The Public Prosecutor is an in-charge of the criminal case. He can 

withdraw the case with the consent of the court before the judgment is 

pronounced in the case. The power of withdrawal is a statutory power and 

must be used by the Public Prosecutor in the interest of administration of 

justice. Public Prosecutor owes a great responsibility to the Government in 

general, to the complainant and judge in each case specifically and as an in- 

charge of the case for the administration of justice.  

The duty of the Public Prosecutor is to prove the guilt of the accused 

beyond reasonable doubt and assist the court in conducting fair trial. The role 

of the Public Prosecutor is to get the conviction from the court for the 

accused by proving the guilt beyond reasonable doubt. Any procedure which 

involves the proving of guilt of the accused envisages the scope of functions of 

the Public Prosecutor. This procedure involves examination in chief, cross 

examination and re-examination under Section 135 to 166 the Indian 

Evidence Act, 187217.   

c) Whether Public Prosecutor Is Executive of the State?  

The Supreme of Court in Rajendra Kumar Jain v. State Through Special 

Police Establishment 18 , held that as regards the meaning and contents of 

executive power tends to treat the Public Prosecutor office as executive. The 

Supreme Court also referred and relied on the decision in Shamsher Singh v. 

State of Punjab19.  
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But the Supreme Court in Centre for Public Interest Litigation v. Union of 

India20held that Public Prosecutor is not government employee and cannot be 

said to hold the office under the state. The Supreme Court held this while 

construing Section 46(2) of the Prevention of Money Laundering Act, 2002 in 

the manner which is consistent with the dignity of the office of the Public 

Prosecutor. The Supreme Court held that the Public Officer cannot be 

equated with any person who is holding under the office of the state. He 

cannot be treated as the government employee. It may be that he should be 

lawyer on the government panel. However, the independence of Public 

Prosecutor from any governmental control is the hallmark of the high office.  

 

d) Public Prosecutor To Act Diligently 

It is the duty of the Public Prosecutor to act diligently and ensuring fair 

reasonable and just administration of justice together with the court. In the 

recent decision of the Supreme Court delivered by Justice Deepak Mishra and 

Justice D. Y. Chandrachud on 13th September, 2018, in Abdul Wahab K. v. 

State of Kerala21, which was an appeal preferred against the order passed by the 

Kerala High Court.The Supreme Court embarked upon the role of the Public 

Prosecutor. The apex court observed that, Public Prosecutors are expected to 

act as independent persons and should not be totally guided by the 

instructions of the government and their actions should not be like a post 

office.  

The Supreme Court further emphasized that Public Prosecutor is 

required to assist the court and has to act with responsibility. In this case the 

Public Prosecutor acted on the instructions of the government and requested 

for the withdrawal of prosecution under Section 321 of the Criminal 

Procedure Code, 1973 involving controversial speech by P.K. Basheer, a 

political leader in Kerala. „What is the use of the sugarcane which transformed 

into the fodder?‟. 
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e) Working With Investigation 

The two arms of criminal justice namely, Police and Prosecution were 

separated by the Criminal Procedure Code, 1973. Justice Malimath 

Committee Report on Reforms of the Criminal Justice System, 2003 22 

mentioned that today the cases are investigated by the police firstly and 

subsequently prosecuted by the prosecution with hardly any cooperation 

between the two.  

The decision of Supreme Court in Sarla v. Velu23ended the practice of 

consultation between the police and the prosecutors at the investigation stage 

and prior to the formation of the opinion of the investigating officer on laying 

the charge sheet or the final report under Section 173(2) of the Criminal 

Procedure Code, 1973. 

But the Supreme Court subsequently changed it‟s stand after sheer 

frustration and miserable failure of the investigation and prosecution in 

gruesome rape and murder case of minor girl in the case of State of Gujarat v. 

Kishan Bhai 24 . The Supreme Court gave a tough decision suggesting 

corrections in the work of these two agencies.  

f) Advising The Investigating Agency Regarding Technical 

Evidence 

The Police get involved in the prevention of crime and investigation 

very often. They are not abreast with the contemporary development of law 

in the country. It takes time for the police and the investigation agency to 

come to terms with the recent development of law, especially if the issue is 

relating to collection of technical evidence. For example, the Supreme Court 

ordered on 3rd April, 2018 in Shafi Mohammad v. State of Himachal 

Pradesh25that there is no need to file technical certificate under Section 65B of 

the Indian Evidence Act, 1872 if the party does not have the custody of the 
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device. Prior to this decision, every party trying to prove any electronic 

record was required to submit the technical certificate regarding any 

electronic record upon which the party was relying. 

But recently in 2020 in the case of Arjun Panditrao Khotkar v. Kailash 

Kushanrao Gorantyal 26 , the Supreme Court held that the provision under 

Section 65 B of the Indian Evidence Act, 1872 is not merely a provision. It is a 

mandatory compliance. If it is not possible to produce the certificate for the 

party, Court can use discretion and also use provisions of other laws such as: 

 Section 165 of the Indian Evidence Act, 1872 empowers a Judge to 

order production of any document or thing in order to discover or 

obtain proof of relevant facts; 

 Order XVI of the Civil Procedure Code, 1908 deals with „Summoning 

and Attendance of Witnesses‟ and the Court can issue orders for the 

production of documents; 

 Sections 9127 and 34928 of the Code of Criminal Procedure, 1973 

Such decisions are welcome change for the investigation but the 

investigating agency might not be aware of the minute details in the law 

and evidence as enunciated by the Supreme Court. In such situations, 

the police or investigating agency shall prefer the consultation with the 

prosecutor. Even if any technical evidence is required to be proved 

through other means such as Expert Opinion under Section 45 of the 

Indian Evidence Act, 1872, it is obvious that the Public Prosecutor will 

have to play vital role than the police as the investigating agency 

completes it‟s job by procuring evidence, rest is all the duty of the 

Public Prosecutor to look into the legal side of proving the technical 

evidence with the corroboration of other evidences and the opinion of 

the expert.    
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Sufficiency of the evidence collected, ingredients of the offence 

established, whether evidence established against each accused, whether 

appropriate provisions of the law are made applicable, whether key witnesses 

required to prove the offence are arrayed in cases without direct evidence and 

whether the evidences collected and the statements of the witnesses are 

establishing unbroken chain to establish the guilt beyond the reasonable 

doubt are some the important points which are to be shared between police 

and prosecution. In such situations, the consultation and advice are much 

required for the police from the Public Prosecutor.  

Conclusion:  

The Indian legal system provides more advantage to the accused as it is 

adversarial system in nature. The burden lies on the prosecution to prove the 

guilt of the accused beyond reasonable doubt. The Constitution of India also 

provides for the right of the accused to remain silent during investigation and 

trial. In addition to that, the principle “Let hundred criminals go unpunished 

but one innocent should not be punished”; makes the proposition difficult for 

the prosecution. The success of the state in the area of law and order is judged 

on the basis of number or percentage of the convictions in comparison to the 

number of cases registered. But while considering the number of convictions, 

one must also take into consideration that the challenges faced by the 

prosecution are many.  

World over the police department works under the prosecution and 

Central Bureau of Investigation (CBI) also follows the same practice where 

Branch Public Prosecutor is consulted by the investigation agency during 

investigation and trial in India. Even the charge sheet can be vetted by the 

Branch Public Prosecutor in case of any trail by CBI. 

Chapter 22 of the CBI Manual states that, Investigating Officers should 

realize that their duty does not end when the investigation has been 

completed. They should render all possible assistance and facilities to the 

Prosecutors during the conduct of the cases in courts.  



 
 

The Supreme Court in State of Gujarat v. Kishan Bhai29directed that it is 

important to create an enabling system where the investigating agency and 

prosecution shall collaborate and consult to minimize lapses in the case.  

For strengthening rule of law, we do not have to blame the 

constitutional right to remain silent of the accused but we also have to protect 

constitutional right to life and liberty of the victim. We have to convert the 

principle to; no criminal shall go unpunished and no innocent person shall be 

punished. Even though it sounds poetic and romantic, it is possible if 

Investigating Agency and Public Prosecutors work in collaboration and 

consultation of each other.  
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Judicial Activism In Environmental Sector In India  

Adv. Aniruddha S. Kulkarni1 

Abstract  

Environmental legal framework in India is credited to India signing the 

Stockholm Declaration at Stockholm in Sweden. Based on that, various 

environmental laws have been legislated by the Parliament of India 

under Article 253 of the Constitution of India. Environmental litigation 

in India should be credited to the judicial activism of 1980s and 1990s 

when judiciary took up many critical cases of public importance affecting 

environment and public health.  

Judiciary felt itself inept to deal with complex scientific – legal – 

environmental issues. It requested Union of India to explore the 

possibility of setting up specialised environmental courts. Accordingly, 

Law Commission of India in its 186th report of September, 2003 made a 

comparative analysis of the then existing environmental courts in various 

foreign jurisdictions and suggested setting up of environmental courts in 

India. Accordingly, Parliament legislated and notified the National 

Green Tribunal Act, 2010.  

This paper discusses the evolution of environmental legislative and 

litigation journey through judicial activism, from Supreme Court to 

NGT and present status of NGT.  

Introduction 

Mother Nature nurtures both biotic and abiotic factors in the 

environment. Man is a dominant biotic specie in the race for survival in the 

animal kingdom. Although Nature treats all her children equally, Man 

disregards it and demands preferential right over other children of the Nature 

such as the plants, animals and natural resources. Man in his evolution over 

the ages has been using various natural resources for his betterment but in 

that process he has been harming the other children. It is expected that man’s 
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survival is in a symbiosis with other elements of nature, but his needs and 

greed disturb that symbiosis causing environmental imbalance. 

Relationship between man and the environment has mostly been one of 

conquest rather than symbiosis. As man evolved in the centuries of evolution 

process, he mined minerals, metals, used wood in development of tools and 

infrastructure and even developed new artificial and synthetic elements with 

his intelligence. For betterment of his living conditions, he built machines 

which started producing various artefacts on large scale which he needed for 

his survival. But in the wake of such progression, he started exploiting the 

available resources to his own advantage, causing imbalance of the very 

Mother Nature who gave him birth and nourished him. Man claimed that he 

tamed the environs and thus improved his status as well as livelihood.   

Man has now started realising the fact that the environment plays a key 

role in maintaining the good health of any nation. A healthy environment is 

essential for ensuring the welfare of nation’s citizenry and its development. 

Environmental protection is, today, a global concern. Responsible 

communities and Governments all over the world are fostering partnerships 

and taking initiatives aimed at protecting the environment.2 

In man’s evolution, he has evolved rules for his survival and his 

interaction with other human beings. Such interaction is regulated by fixed 

code of conduct which can be called as Law.  

Human activity induced environmental imbalance, calls for restoration 

of that balance by institutional methods especially through the judiciary.  

Constitutional Provisions And Environmental Legal Regime In 

India 

Constitution of India as it existed on 26th November, 1949 didn’t have 

express provisions for protection and improvement ofnatural resources, 

forest, wildlife, etc. It was due to the efforts by the then Prime Minister Mrs. 

Indira Gandhi who did constitutional amendments and subsequently enacted 
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various environmental statutes. Mrs. Gandhi was the first head of the State to 

address the United Nations Conference on Human Environmentheld at 

Stockholm, Sweden, 1972 which is known as the Stockholm Declaration. 

Stockholm Declaration was the first attempt at International Level focusing 

human interactions with the environment. India is a signatoryto the 

Stockholm Declaration.  

As the original draft of theConstitution didn’t have express provisions 

with respect to environment, under Article 253, Parliament is authorised to 

legislate for implementing any treaty, agreement or convention with any 

country or at any international conference.3Based on that, Constitutional 

amendments were made in the year 1976 (42nd Amendment, 

03/01/1977)wherein Articles 48-A, Art. 51-A(g), Entry 17-A and 17-B in 

Concurrent List, Schedule VII. 

After above Constitutional amendments, various environmental 

legislations were enacted by the Parliament namely, the Water Act, 1974, the 

Air Act, 1981, the Forest Conservation Act, 1980, the Environment 

Protection Act, 1986, the Biological Diversity Act, 2002 and the National 

Green Tribunal Act, 2010, etc.  

In the preambles to the Air Act, Environment Protection Act, Biological 

Diversity Act and the NGT Act, it is expressly mentioned that the decisions 

which were taken at the Stockholm Declaration and Rio Declaration, is the 

reason for India enacting various environmental legislations at domestic level.  

Need for Judicial Intervention 

Complicated issues of environment and law keep arising frequently in 

court proceedings. Since early 20th century, we started facing problems of our 

water bodies like lakes, rivers, ponds getting polluted due to disposal of urban 

sewage, detergents, oil-waste, hospital waste, toxic industrial waste, nuclear 

waste, radioactive material. The above polluted materials also cause serious 

and irreversible pollution. Air pollution from urban vehicular emissions and 

industrial emissions is equally killing. We have serious problem of noise 

pollution, both at home as well as at workplace. We even have problems of 
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climate change; climate change induced erratic weather change and ozone 

depletion. The list is unending.   

The ghastly Bhopal Gas Disaster, 1984 was the real trigger for the 

enactment of the Environment Protection Act in the year 1986. The then 

existing Air and Water Acts fell short of prosecuting the Corporate and 

Government polluters, those legislations failed to impose corporate criminal 

liability in environmental disasters. Therefore, to fill up that lacuna, 

Environment Protection Act, 1986 was enacted wherein Sec. 15, 16 & 17 laid 

down penal provisions for environmental degradation for private companies 

as well as Government Departments.  

In India, the three organs of the State are Executive, Legislature and 

Judiciary. They derive their power form the Constitution. We have a system 

of checks and balances wherein one organ of the State keeps the other organ 

in check by exercising its authority and power. Legislature legislates the law, 

Executive enforces the law and Judiciary checks the legality of the 

Legislature’s power to legislate and Executive’s power to enforce the law.   

We have uniform judiciarywith the Supreme Court at the Union level, 

High Courts at the State level and Lower judiciary at the District level. 

Supreme Court exercises it’s power under Article 32 and High Court under 

Article 226 & 227.  

In the 1970s and 1980s, due to emerging cases of public importance, the 

Supreme Court relaxed the rule of Locus Standi wherein people who are not 

directly affected by any action or inaction on part of the Executive, can 

approach the Court in representative capacity on behalf of the affected people 

or public at large. The litigation which can be fought in such representative 

capacity is called as Public Interest Litigation (PIL).  

It was former Chief Justice of India, Justice P N Bhagwati who was 

instrumental in introducing the concept of PIL. Wherein, for violation of any 

fundamental rights, a person or organisation could approach the State High 

Court or directly the Supreme Court. This era of 1970-80s is the dawn of 

Judicial Activism. Assertion of judicial authority is Judicial Activism.During 

this era, the Judiciary took upon itself the responsibility to redressvarious 



social issues of human rights, women’s rights, prisoner’s rights. One major 

area where the judiciary intervened was Environmental issues.  

In one of the first environmental cases to be decided by the Supreme 

Court,Rural Litigation and Entitlement Kendra v. State of Uttar Pradesh, 19854 

the Court took cognizance of illegal limestone quarrying around the pristine 

hills of Mussoorie which was affecting forests, wildlife, and waterways.The 

quarrying operation not only led to tree and hill destruction, but even 

disrupted the underground water aquifers. Court had to do a balancing act of 

protecting the environment but at the same time, it couldn’t render the labour 

employed in the quarrying industry, unemployed. While applying the 

principle of ‘Sustainable Development’, the Court ordered the closure of the 

illegal limestone quarries but directed the State to engage the labour so 

unemployed, in afforestation activities in the State.  

Industrial pollution caused by Hindustan Agro Chemicals in the small 

village of Bichri, Udaipur, Rajasthan, gave the Supreme Court the chance to 

redress issues of groundwater pollution and health issues of humans and 

animals alike. Hindustan Agro Chemicals was discharging it’s untreated 

industrial waste haphazardly outside it’s company premises. The same waste 

in the form of sludge, percolated deep into the earth, reaching the natural 

groundwater aquifers, which were replenishing numerous wells in a vast 

geographical area. The water was extracted by many people and was used for 

agriculture, household chores, sanitation and for livestock. After certain time, 

the water became murky, dark coloured, emitting foul chemical like odour 

resulting into creating serious health problems for the humans as well as 

animals. There were many deaths reported due to the groundwater pollution. 

In addition to that, fertile agricultural land in an arid region like Rajasthan 

was rendered infertile permanently, because of use of such polluted water in 

farming activities.The Court by invoking ‘Polluter Pays’ Principle’, not only 

ordered closure of polluting industries, but even ordered attachment of the 

assets of the Industry and imposed environmental cost for restoration of the 

degraded environment in addition to providing appropriate compensation to 
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the victims of environmental pollution. The Case is popularly known as Bichri 

case, Indian Council for Enviro Legal Action v. Union of India, 19895. 

M. C. Mehta, a senior lawyer practising primarily in environmental 

laws took up many issues like Ganga Pollution, Taj Trapezium, Oleum Gas 

Leak case, etc. In his case M. C. Mehta v. Union of India,19876, which is 

famously known as the ‘Oleum Gas Leak case’, the oleum gas leaked from the 

plant of Shriram Food and Fertilisers Ltd. a caustic soda and other chemicals 

manufacturing plant on the outskirts of New Delhi. The gas travelled till the 

Capital and affected lawyers, judges, judicial staff and general public at the 

Tees Hazari Court Complex. While taking urgent note of the issue, Supreme 

Court evolved the principle of ‘Absolute Liability or No Fault Liability’ 

wherein without any fault of the polluter, it can be made liable for paying 

compensation to the victims of such pollution and even restore the degraded 

environment. In the same case it even applied the ‘Polluter Pays’ Principle’. 

Wherein, polluter of environment is mandated to compensate the people who 

have been affected due to that pollution. This is in addition to paying towards 

restoration of the environment which has been degraded due to the pollution. 

In Taj Trapezium case7, Mathura Oil Refinery and many foundries 

which were operating in and around Agra were emitting huge amounts of 

Sulphur dioxide, which combined with the oxygen in the atmospheric 

moisture caused acid rains which resulted into giving a yellowish tinge to the 

white lustrous marble of the Taj Mahal. Residents of the area were also facing 

serious respiratory health issues. The Court ordered closure of foundries 

operating in Mathura including the Mathura Oil Refinery for causing massive 

air pollution, affecting not only the marble of Taj Mahal and other 

monuments in the Taj Trapezium but even the human and animal health due 

to polluted air.  

Ganga pollution is a long fought issue. A river which is flowing through 

four India states and then into Bangladesh is important historically, 

culturally, religiously and environmentally. Many cities and towns are located 

on its banks and so are many industries. One major town is Kanpur, Uttar 
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Pradesh which has hundreds of units engaged into leather making known as 

tanneries. Ganga against her will receives huge amounts of toxic effluents 

from these tanneries in addition to domestic waste. In 1985, M. C. Mehta filed 

a writ petition against these polluting tanneries which were operating in utter 

disregard of any environmental safety standards. The Court bifurcated the 

case into two parts which are known as Mehta I and Mehta II. In M. C. Mehta 

v. Union of India8 the petitioner prayed to restrain the tanneries from 

discharging any effluents in Ganga without proper treatment. The court 

issued show cause notices in newspapers to industries, municipal corporations 

and councils having jurisdiction over the area as, asking them why directions 

should not be issued against them for remaining indifferent and for not taking 

any measures for stopping discharge of untreated effluents. Court stressed on 

Articles 48-A and 51(a)(g) of the Constitution. Article 48-A provides that 

State shall endeavour to protect and improve the environment and to 

safeguard the forests and wild life. Article 51(a)(g) imposed a duty on every 

citizen to protect and improve the natural environment including forests, 

lakes, rivers and wildlife.  

The Court ordered the tanneries to have atleast primary Effluent 

Treatment Plants (ETP), if not secondary treatment plants to their units. 

Financial incapacity of the unit to provide for ETP was considered to be 

irrelevant. Just the way a unit is mandated to pay minimum wages to its 

workers, similarly it ought to have ETP if it wanted to function.  

In Mehta II, M. C. Mehta v. Union of India9it put the Kanpur Municipal 

Corporation to task to take appropriate action for stopping discharge of 

polluted water in Ganga. It noted that in addition to the tanneries, large 

number of dairies were also operating in Kanpur which were discharging their 

untreated effluents in the river. It told the Corporation to move those dairies 

away from the river and verify, if they are complying with the effluent norms 

at the places where they are shifted. It directed the Corporation to come up 

with more public latrines. It further stated that, whenever any new 

applications are made in future for establishing industries, they shall be 

rejected if proper ETP is not provided. Supreme Court made these directions 
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applicable to all the Municipal Authorities of all Cities and Towns which are 

located on the banks of the river Ganga.  

In M C Mehta v. Kamal Nath10, Congress politician Kamal Nath and his 

family owned Span Motels Pvt. Ltd. were coming up with a motel in state of 

Himachal Pradesh on the banks of river Beas. In the process of developing the 

motel, they changed the natural course of the river Beas which caused sudden 

flooding in the villages downstream. The motel construction and diversion of 

the river work took place when Kamal Nath was the Minister for 

Environment and Forests, Government of India. He regularised all the 

illegalities and environmental destruction in the capacity of the Minister of 

Environment and Forest. Flooding caused due to diversion of the river 

resulted in property damage to the tune of Rs. 105 Cr. In the wake of saving 

the Himalayan river Beas, Supreme Court not only penalised the Span Motels 

Pvt. LtdCompany of the Congress politician Kamal Nath but by ordering 

restoration of the natural flow of the river which was diverted by the Motel, 

propounded the ‘Doctrine of Public Trust’, whereby it laid down that natural 

resources are the common heritage of the citizens and the Government holds 

it in trusteeship for the benefit the public.And Government is supposed to 

preserve those resources and use them for the betterment of the society.  

In the cases discussed above, private players were brought to justice for 

harming the environment. But Supreme Court has taken Government 

authorities to task as well. In Ratlam Municipal Corporation v. Vardhichand11, 

the Supreme Court held that Urban Local Bodies can’t take the umbrage of 

insufficiency of funds in providing sanitary facilities to its citizens. In that 

case, Ratlam town didn’t have proper covered sewerage system and domestic 

effluents at many places were freely flowing over to roads and public places 

which was not only causing inconvenience to the citizens but was even 

causing health issues. Supreme Court while laying down the ‘Precautionary 

Principle’ stated that municipal bodies are bound to take all possible 

precautions in avoiding any public nuisance which will cause public health 

issues. By invoking Article 21 of the Constitution, it further said that 

municipal bodies are bound to provide clean and healthy environment to its 
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people. Similarly, ‘Precautionary Principle’ was also invoked by the Supreme 

Court in the famous case of Vellore Citizens Welfare Forum v. Union of India.12 

Emergence of the National Green Tribunal 

In the era of Environmental Judicial Activism, the High Courts as well 

as the Supreme Court observed that the judges of the Court are not equipped 

to deal with the enviro-technicalities of the cases which they had to deal. Time 

and again the Courts kept apprising the Executive, the need to have 

specialised Courts which will have a composition of a judge and an 

environmental expert. Who together would be able to deal with the complex 

issues of law and science which are involved in environmental cases. The 

Supreme Court in M. C. Mehta v. Union of India 13, Bichri14 and A. P. Pollution 

Control Board v. Professor M V Nayadu15 observed that traditional judiciary was 

inept in handling the nitty-gritties of environmental issues which involve 

legal as well as technical questions. Courts have to keep taking assistance of 

scientific bodies and individuals to rule on a question of environment. 

Therefore, in these cases, it directed the Union of India to set up specialised 

environmental courts at regional as well as national level which will be 

composed of a judge as well as a scientific expert. It even requested the Law 

Commission of India to do a feasibility study of setting up Environmental 

Courts in India by studying the existing environmental court framework in 

other countries.  

This prompted the Parliament to pass the National Environment 

Tribunal Act, 1995 and the National Environment Appellate Authority Act, 

1987wherein the National Environment Tribunal and National Environment 

AppellateAuthority were notified on paper but never came into existence.  

The Law Commission of India has done landmark contribution in laying 

down the basic structure of the NGT. The Commissions in its 186th Report of 

September 2003 opined that India should have a national level environmental 

court. It’s opinion was based on judicial review of enviro legal and technical 
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issues that came before the courts and the dearth of judicial ability in dealing 

with scientific and technical aspects of environmental issues.  

Keeping in view of percolation of access to justice, the Law Commission 

suggested that the proposed environmental court should have regional 

benches in addition to a ‘Principal Bench’ at New Delhi. Although the 

Government was in favour of creating a different Appellate Authority, the 

Law Commission favoured the same court having original as well as appellate 

jurisdiction. It wanted the court to take up appeals arising out of orders 

passed by the Pollution Control Board in granting or refusing NOCs and 

Permissions to Industries. To make the decisions binding, it proposed that 

orders of the court can be challenged directly to the Supreme Court of India 

rather than High Courts. But this created problem, wherein industries, to 

delay the process, started preferring writ petitions challenging NGT orders at 

the High Courts. That aspect is discussed in more detail in later part of the 

paper under the head, High Court v. NGT.  

Since the time of coming into force, the NGT has been instrumental in 

taking cognizance various environmental issues in the country. The Tribunal 

is more effective by having regional benches at Bhopal, Calcutta, Chennai and 

Pune. The Tribunal has wide jurisdiction, both original as well as appellate, 

over air and water pollution, urban pollution issues, forest, mining, coastal 

regulation. The Tribunal has the power to entertain disputes having 

substantial question of environment andprovide relief and compensation to 

the victims of environmental destruction or industrial hazard in addition to 

restoring the degraded environment (Sec.14 & 15)16. Tribunal has appellate 

jurisdiction to entertain appeals arising out of the orders made by the 

respective authorities under the Statutes mentioned in Schedule I to the NGT 

Act (Sec.16)17. International Environmental Principles of‘Sustainable 

Development’, ‘Precautionary Principle’and ‘Polluter Pays Principle’ (Sec. 

20)18 are applied by the Tribunal while deciding the cases. Appeals from the 

Tribunal’s orders and judgment lie directly to the Supreme Court (Sec. 22)19. 

Under Chapter IV, the Tribunal has got the power to impose penalties in the 
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form of monetary penalty as well as imprisonment (Sec. 26)20. Tribunal has 

got the power to punish companies, firms, association of firms and their 

directors (Sec. 27)21 and even Heads of Department of the concerned 

Governments (Sec. 28)22. There is an express bar imposed on all civil courts 

from taking cognizance of cases under the NGT Act (Sec. 29)23. Central 

Government has got powers to make rules for carrying out provisions of this 

Act (Sec. 35)24 and the National Environment Tribunal Act, 1995 and the 

National Environment Appellate Authority Act, 1997 have been repealed 

since the time NGT Act came into force (Sec. 38)25.   

Landmark Decisions of TheNational Green Tribunal 

The NGT infused a new vigour in environmental judicial activism. 

NGT has decided many critical issues of affecting industrial and urban areas. 

One major issue which all urban cities and towns of India face is of the 

Municipal Solid Waste. Deficiencies in proper management of solid waste 

have resulted in outbreak of serious diseases in the past and have such 

potential threat in future. In almost all urban areas, there are mountains of 

legacy waste accumulating. There is serious pollution potential of the legacy 

waste in the form of leachate generation and harmful gases emitting from 

such rot. Land acquisition for dumping and bio mining of the waste remains a 

major issue. The issue has been highlighted and considered at all concerned 

levels and has also been subject matter of decisions of Courts.  

NGT is no alien to this issue. It has been entertaining cases pertaining 

to enforcement of MSW Rules, 2016 read with Water Pollution Act, 1974 and 

Environment Protection Act, 1986. The issue has been a glaring one and due 

to the cognizance taken by NGT, up to a certain level the Administration has 

swung into action after waking up from its long time slumber. But NGT can 

push the Administration to perform its duty, it can’t push the citizens to start 

acting responsibly towards generation, handling and disposal of the 

accumulating MSW in their surroundings.  
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In the case of Almitra Patel v. Union of India, 201426, the Tribunal got the 

opportunity to address the issue pan India. It issued a slew of directions 

namely, a. all States and UTs in the country are bound to implement the Solid 

Waste Management Rules, 2016 in their respective territory ; b. States and 

UTs have to prepare action plans for waste management and disposal ; c. It 

made the senior most officer incharge of the State Government and Local 

Body responsible in case of failure; d. non – biodegradable waste and non – 

recyclable plastic should be used for construction of roads and embankments 

in all roads in the country ; e. Complete ban was imposed on open burning of 

waste land including landfill sites.  

In addition to this, The Tribunal has made a novel attempt, whereby, 

rather than solving up cases only after they reach its doors, by issuing a 

common order on 20/08/2018 in suo motu Original Application No. 606 / 2018, 

it has constituted regional level committees in the Nation to start remedying 

the issues on a city by city and town by town basis. Although the NGT is not 

empowered to take up suo motu cognizance of cases, by passing this order, it 

has assumed that jurisdiction.27 

Tribunal issued various directions in various matters but compliance of 

the same remains a question to the Tribunal. It faces frequent grievances 

against non-compliance of the statutory rules with photographic evidence of 

heaps of garbage lying and rotting in cities and towns alike which is utter 

failure of the municipal bodies. Apart from coercive measures like prosecution 

and fixing accountability of the authorities, the Tribunal intended to have a 

discussion with the stakeholders to evolve mechanism for execution of the 

orders already passed by the Tribunal. The Tribunal thought fit in delegating 

some of it’s powers in deciding these matters to the Committees which it 

constituted through the present order. The said committees are to function 

for a period of one year from the date of their constitution but time to time 

extension has been granted. Statutory status and functioning of these 

Committees is although in question. 
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Accordingly the Tribunal constituted three tier committees, Apex 

Committee, Regional Committee and State Level Committees. Apex Level 

Committee is regularly conducting meetings with the Regional Committees 

and the Apex Level Committee is in turn briefing the Tribunal about the 

progress made. There is some progress which is made by establishing these 

committees and the work done by them.  

But the question remains a statutory quasi-judicial authority like NGT 

can delegate its functions to committees so formed. What is the statutory 

status of such committees? In many cases, when a fresh Original Application 

under Sec. 14 & 15, NGT Act, 2010 is filed, the Tribunal rather than giving a 

hearing to that, Applicant is transferring such Application to the concerned 

Zonal Committee mentioned above. In case of Appeals, filed under Sec. 16, 

NGT Act, 2010, challenging Environmental Clearances granted to MSW 

Processing Plants, the same are being transferred to the concerned Zonal 

Committee as well. But the Tribunal has not clarified the statutory status of 

these committees. Whether they are a Court? in terms of the Civil Procedure 

Code, 1908 and whether they have the powers which a Civil Court has? If it is 

not a Civil Court then in what capacity it is going to decide the Applications 

and Appeals so transferred to them by the Tribunal ? 

In the year 2016, the Art of Living Foundation (AOL) headed by the 

spiritual guru, Sri Sri Ravi Shankar wanted to organise a grand international 

level World Cultural Festival on the banks of river Yamuna in the national 

capital, New Delhi. Manoj Mishra filed an application against the Delhi 

Development Authority (DDA) alleging that the DDA didn’t take into 

consideration the environmental impact of cutting trees and levelling of the 

flood plains on the banks of the river Yamuna for construing the 

infrastructure for the Festival. He alleged that in the process of erecting the 

festive infrastructure, the Foundation had caused large scale environmental 

degradation. He prayed for injunction to be issued against the Foundation 

from conducting of the festival and a mandatory direction of removal of the 

festive infrastructure, which was rejected by the Tribunal. AOL was fined Rs. 

5 Cr. The Tribunal likewise fined Delhi Development Authority Rs 5 lakh 

and Delhi Pollution Control Committee Rs 1 lakh for not leading legitimate 

examinations and conceding consent for the occasion in spite of a standing 



order by the NGT that expresses that no movement will be led on the 

floodplains of River Yamuna. 28 

Kerala is one of the most pristine locations in the country having a 

unique bio diversity of its own. The environmentally conscious citizenry of 

the state had protested in 1970s and 1980s against the Hydro Electricity 

power plant in the Silent Valley on the river Kunthipuzza. This time, in the 

year 2016, the lawyers of the state raised serious concerns about the vehicular 

pollution in the major cities of the state, which are also tourist attractions. 

Citing increased tourist activity using old diesel vehicles for plying in the 

state, being one of the major sources of air pollution in those cities, they 

sought a complete ban on old diesel vehicles by filing an application in the 

NGT.29Similar ban on diesel vehicles older than 15 years was imposed in the 

NCR of Delhi.30 

NGT similarly has imposed a nationwide ban on procuring, stocking, 

sale and use of synthetic nylon thread which is used to fly kites, commonly 

called as manjha.31 The thread is of non – bio degradable material, coated not 

only with synthetic material but with even powdered glass which has caused 

many serious accidents causing deaths of humans as well as animals. The 

threads don’t decompose naturally and cause threats to environment.  

In addition to these, the Tribunal regularly monitors Common Effluent 

Treatment Plants (CETPs) issues, MSW issues in many cities and towns by 

forming regional monitoring committees.  

There used to be a huge problem in assessing the Environmental 

Compensation which has to be imposed on a polluter. NGT directed the 

Central Pollution Control Board (CPCB) to devise mechanism for calculation 

of environmental cost, and accordingly CPCB came out with a mathematical 

formula for calculating the compensation which was confirmed by the NGT in 

Paryavaran Suraksha Samiti v. Union of India, 201732 which is being widely used 
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by the State PCBs to calculate and recover environmental compensation from 

polluting industries.  

In the year 2020, NGT took it upon itself to deal with the scientific 

disposal of the bio–medical waste generated from treating Covid19 / Sars 

Cov2 patients. The issue arose in April, 2020 when the country was reeling 

under severe pandemic conditions and harsh lockdown restrictions. Hospitals 

and other health facilities were overwhelmed and lot of Covid bio – medical 

waste was generated on large scale. To address the issue of compliance of the 

Bio – Medical Waste Rules, 2016 and to ensure protection of environment 

and protect health, NGT issued slew of directions.33 NGT directed Central 

Pollution Control Board to take lead and coordinate with concerned Govt. 

departments. The Tribunal directed the Chief Secretaries of States, 

Secretaries of Health, Urban Development, Home to closely monitor scientific 

collection, segregation, storage, handling, transport and disposal of the Covid 

waste.  

In the month of May, 2020, an oil well owned and operated by Oil India 

Ltd., blew and caught fire in Tinsukia, Assam. The explosion emitted massive 

amounts of propane and other hazardous gases into the atmosphere causing 

damage to bamboo, banana, tea plantations and also travelled to the Dibru – 

Saikhowa national park which has many wild animals, birds and reptiles. The 

Tribunal directed OIL to deposit an amount of Rs. 25 Cr. to meet the cost of 

remediation of environment, bio – diversity and human loss. 34 

Taking into consideration the serious combination of Covid19 and smog 

issue generated from stubble burning in North India, NGT imposed a 

complete ban on sale, distribution, stocking and bursting of fire crackers 

during Diwali.35Considering the principle of ‘Sustainable Development’, it 

ordered sale of only green crackers.  
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NGT’s judicial activism isn’t limited to only judicial work, but the 

Tribunal was influential in organising and hosting two international 

conferences in New Delhi, World Environment Conference in March 2017 

and International Conference on Environment in November 2017. In both the 

conferences, participants extensively discussed and deliberated on 

environmental issues which the World is facing. Issues like Global Warming, 

Climate Change, Ocean Warming, Marine Pollution with emphasis on plastic 

waste and oil spills, improvement in public health, clean and renewable 

energy etc. Both the conferences received great response with almost 30 – 40 

countries participating and sent their environment ministers, judges of 

superior judiciary and environmental courts, academicians etc.  

NGT demonstrated to the world the seriousness of the Indian Judiciary 

in handling various environmental issues and the achievements of the 

judiciary in remedying them. But sadly the Tribunal isn’t functioning with 

full capacity the way it was around 2014-2017. The regional benches of the 

Tribunal are kept on a ventilator since 1st February 2018. Recently in the 

month of December, 2020 the Ministry of Environment, Forest and Climate 

Change, Government of India has recruited 3 expert members36 and 4 judicial 

members37. On 05/01/2020, the Supreme Court has directed the Union of 

India to complete the process of selection and appointment of Members to the 

NGT as expeditiously as possible.38 

High Court v. National Green Tribunal 

NGT Act mandates that an appeal, from any order or judgement or 

award of the NGT, can be made to the Supreme Court.39 But many times it is 

seen that various High Courts have been entertaining appeals, under Articles 

226 & 227, arising out of orders passed by the NGT. High Court’s jurisdiction 

under Articles 226 and 227 is superior to that of the NGT as High Court is a 

Constitutional Court and High Court can issue a writ for any other purpose in 

addition to Habeas Corpus, Mandamus, Quo Warranto, Certiorari and 
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Prohibition.40 The said issue has been raised in the Supreme Court which is 

pending there. 

The Tribunal has been entertaining issues in the interest of public, 

Supreme Court has frowned upon it for transgressing it’s jurisdiction which is 

limited by the statute. By asking the Tribunal to clear who exactly is an 

aggrieved person, the Supreme Court has asked the NGT whether it can 

entertain PILs, which fall under the domain of Constitutional Courts, i.e., the 

Supreme Court and the High Court. This question was raised in the 

Cavelossim Villagers Forum case coming from the state of Goa.41 NGT Act 

doesn’t permit it to take up suo motu cognizance of various environmental 

disasters. They can’t initiate proceedings on the basis of newspaper reports or 

can’t convert letters addressed to them into proceedings. But in spite of that, 

it is often seen that the Tribunal takes up cognizance suo motu of various 

environmental disasters reported in newspapers and other mainstream media. 

It initiated action in the LG Polymers Gas Leak case at Vishakhapatnam in 

May 2020 and as a way of interim measure it directed the polluting unit to 

deposit an interim compensation of Rs. 50 Cr. with the District Magistrate of 

Vishakhapatnam to mitigate the damages caused due to the incident.  

Conclusion 

Control and prevention of pollution should be one side of the coin, while 

environmentally sustainable development should be the other side of that 

coin. We can’t restrict development and consequently limit the employment 

opportunities. Judiciary is often criticised to give injunctions and stay orders 

on public and private infrastructure projects on various grounds, of late, one 

of them is environmental violations and non-compliances. But judiciary has to 

do a balancing act of protecting environment and allowing development. 

Since last almost two years, one of the major contentious issues is the 

expansion of the Char Dham highway in the Himalayan state of Uttarakhand. 

An under construction project, once completed will improve connectivity in 

the hilly state. The Government of India wants to expand the width of the 

road to 10 meters, whereas after much persuasion by civil society and the 
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Chairman of the Supreme Court appointed High Power Committee, Ravi 

Chopra, the Court directed the Government to stick to the original width of 

5.5 meters.  

The State has already experienced catastrophic destruction due to 

enormous flooding in the year 2013. Sudden and unprecedented rainfall 

wreaked havoc. To worsen the situation further, haphazard development on 

the banks of the rivers, narrowing down of the river channels, encroachments 

on the river banks caused damage which could have been averted had they not 

been done in first place. What is happening currently under the name of the 

expansion of the highway, citing improvement in the connectivity and for 

better movement of troops on the border region, it is nothing but, lesson not 

learnt from Kedarnath incidence. Expansion of the roads essentially requires 

cutting down of mountain slopes, which will not only render them fragile but 

even unstable in the event of heavy rains, which can possibly trigger 

landslides deadlier than Kedarnath. Landslides and mudslides have already 

begun at various places where expansion is underway, affecting local 

population and pilgrims. It is difficult to understand, how experts who can 

foresee the destruction are being branded as ‘anti-development’ by urging the 

Court to restrict the expansion. The case is pending before the Court. 

Supreme Court of India has profoundly contributed towards developing 

progressive environmental jurisprudence. India has many complex and critical 

environmental issues and it needs an expert body like the NGT to function 

with full capacity.  And probably with more Benches to improve access to 

environmental justice which is speedy and affordable.Community driven 

movements are necessary to build up pressure and a strong watchdog like 

NGT is necessary to guard the abundant natural resources which the country 

has. India became only the third country in the world to have a dedicated 

‘Environmental Court’ at national level and through the World Conferences 

demonstrated the necessity and efficacy of a dedicated environmental court. It 

is helping in providing speedy justice and reduce the burden on regular 

Judiciary at all levels.  

Effective functioning of the NGT is not only necessary for the 

aggrieved but even for the Industry and the Government. The Supreme Court 

interpreted Article 21 of the Constitution to even include Right to Clean and 



Healthy Environment as an essential facet of Right to Life. Mantle of 

environmental protection was handed down by the Supreme Court on the 

young shoulders of NGT, but for that it needs to function effectively. 

Government of India needs to look seriously in restarting the regional 

benches of NGT on priority basis; otherwise, the future of environmental 

litigation is bleak.  



 
Should India Adopt An Ageing Index?  

A Pilot Study From Assam 

Amarjyoti Sarma1 

Abstract 

India, being a signatory to various instruments like The Madrid 

International Plan of Action on Ageing, 2002, has made a few laws and 

various schemes for it’s senior citizens. However, the European Union 

and many other countries have developed ageing indices to study the 

conditions of their senior citizens and formulate policies based on such 

findings, India has not adopted any such systematic tools and it’s laws 

and policies feel uncoordinated and inefficient. The Active Ageing Index, 

which is adopted by the European Union, not only gives a better picture 

of it’s senior citizens but also helps comparative analysis and reveal areas 

which needs further policy intervention. This research paper attempted to 

use the Active Ageing Index upon 400 senior citizens, proportionately 

divided among ten districts in Assam, identified based on stratified 

random sampling. Proportionate representation among males and 

females, and different age groups were also sought. The methodology and 

questionnaire used is exactly the same as used by UNECE. The purpose 

of this pilot project is to see whether such an index may be used or 

adopted by India to study its senior citizens. The analysis revealed a lot 

of normative as well as implementation gaps in the Indian policy. In 

conclusion, an argument for adopting such tools and techniques, by India, 

is made for effective policy framing and implementation.  

Indices of Ageing 

Ageing Index is a tool for measuring the performance of a nation in 

addressing the issues of population ageing and for comparative analysis 

among nations. Various nations and organizations have devised various 

ageing indices. Prominent among them are, the Global AgeWatch Index of 
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Helpage International2, The Active Ageing Index of the United Nations 

Economic Commission for Europe, The Hartford Index of Societal Ageing of 

the John A Hartford Foundation3,  The Natixis Global Retirement Index of 

the Natixis Global Asset Management4, The SCL/PRB Index of Well-being 

in Older Populations of the Stanford Centre on Longevity and Population 

Reference Bureau5, The Global Ageing Preparedness Index of the Centre for 

Strategic and International Studies6, The Melbourne Mercer Global Pension 

Index of Mercer and Australian Centre for Financial Studies7 andThe Aegon 

Retirement Readiness Index of Aegon8. 

These indices are prepared from a combination and permutation of 

various individual indicators by attaching appropriate weightage to them. The 

weightage given to the individual indicators are based on subjective 

evaluation by experts. Some indices take into account the actual conditions of 

living (present) of senior citizens while others take into account, the prospects 

or probability (future) of a better life for senior citizens. The ones that 

measure the actual living conditions consider indicators measuring the social, 

economic, health factors, etc. of senior citizens while the ones that measure 

the future gives importance to fiscal indicators like retirement benefits, 

economic conditions, and demography.  
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The choice of indicators and it’s weightage is subjective and therefore 

prone to judgment errors. The plethora of available indices proves that the 

experts are not unanimous on the choice of the indicators and their 

weightage. Each of these indices has its own merits and demerits. Natixis uses 

indicators from across all ages to determine retirement finance outcome and 

not just senior citizens. Hartford Index uses wider ranged parameters like 

food, security, etc. Stanford's Index has the advantage of stratification of 

senior citizens into separate age groups. The Centre for Strategic and 

International Studies uses financial sustainability and the adequacy of future 

retirement income. Mercer and Australian Centre for Financial Studies lay 

more emphasis on national retirement income. 

 

The Active Ageing Index 

Active Ageing Index provides a flexible data indexing tool to assist 

nations to assess untapped potentials of senior citizens, and monitor the 

overall progress of the nation towards achieving the goals of active ageing. It 

helps in identifying the domains or area where it is lagging or the challenges 

that remain to be addressed. It is a tool-kit, which collects data within twenty-

two individual indicators. These indicators are categorized into four domains, 

namely, Employment, Social Participation, Independent Living, and Capacity 

for Active Ageing. The first three domains help evaluate the actual 

achievements of the nation, while the fourth is a measure of initiating 

conditions for achieving positive active ageing outcomes. The nation is given 

a cumulative score, which reveals the extent to which their senior citizens' 

potential is tapped; the extent to which senior citizens are enabled and 

encouraged to participate in the economy and society and to live 

independently. The advantage of using the AAI is that it provides a uniform 

basis for evaluating a country's progress as well as comparative analysis 

among various nations. The Active Ageing Index has been used in the 

European Union since 2008 and its first report was published in 20129. 

The Framework of Active Ageing Index 
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The twenty-two indicators of the Index are grouped into four domains 

in the following manner: 

1. Contributions through paid activities, that is, Employment. 

2. Contributions through unpaid productive activities, that is, Participation 

in society. 

3. Independent, healthy and secure living. 

4. Capability to age actively that is, enabling an environment for active 

ageing. 

The first three domains measure the `actual experiences' of active 

ageing of senior citizens in the nation; stressing on their engagement in 

various activities and their involvement in society as well as their attainment 

of independent, autonomous and secure lives. The fourth domain measures the 

conduciveness of the enabling environment for active ageing. It measures the 

factors, which can facilitate or hinder active ageing. The data collected under 

these twenty-two indicators are analyzed to obtain the Active Ageing Index 

of the nation by using four methodical steps10.  

1. First of all, all the indicators are expressed as positive indicators, taking 

on a positive normative judgment. It means that higher value suggests 

better prospects of active ageing. For example, the indicator `at-risk-of-

poverty' is expressed in terms of no poverty risk. The indicators capturing 

the care provided by senior citizens are considered positive because it adds 

value to society. 

2. Each of the indicators is expressed in percentage, ranging from 0 to 100. 

However, it is to be noted that achieving 100 cannot always be considered 

maximum achievable, as it will signify the unlikely Utopian target of the 

best possible outcome. Hence, for example, the target for employment rate 

indicator for senior citizens is assumed to be full employment. 

3. For each domain, the arithmetic weighted average of the indicators is 

calculated. These results in four gender-specific indices for each domain, 

namely, Employment domain index; Participation-in-society domain 

index; Independent-healthy-and-secure-living domain index and the 

capacity-and-enabling-environment-for-active-ageing domain index. 

4. Finally, the overall aggregated indicator is then calculated as the 

arithmetic weighted average of the domain-specific indices. The final 
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explicit weights used for the four domains are, respectively, 35, 35, 10 and 

20 for the four domains. 

The Active Ageing Index of Assam 

The Active Ageing Indexhas never been applied in India or Assam, 

formally. Data required for indexing the various domains have never been 

collected officially. Due to the lack of existing data, and the difference between 

the parameters and approach of the Indian framework and the European 

counterparts, the Active Ageing Index cannot be applied directly. Therefore, 

some of the available data had to be converted to comparable European 

parameters. Due care has been taken to ensure that such changes and 

conversions do not adversely affect the ultimate result.  

Caveats 

1. The employment rate for Assam, for people aged between 14 to 60, is 

taken to be 95% based on official data published in 2015 and the 

employment rate for age group 55 to 59 is taken to be 76.211. 

2. Independent Living Arrangement for senior citizens is not a sought 

objective in India, it is still calculated for the sake of comparison. It is 

suggested that `decisional autonomy' may be measured by direct questions 

relating to decision making by the senior citizen, by future researchers. 

3. For Domain 3.4 and 3.5, the Median Income of persons aged below 60 of 

India is taken to be$3 or ₹195 per day based on data published Center for 

Global Development12. 

4. Monthly savings are considered as disposable income for Domain 3.4. 

5. Retirement Pension or other Old Age Pension is considered to be an 

income of the senior citizens. 

6. Adult Literacy Program and Cyber Literacy Program are included within 

Domain 3.8. 

7. Healthy Life Expectancy of India was found to be 59.6 years in 201413. 
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8. No data on Remaining Healthy Life Expectancy at 55 for India was found 

anywhere and therefore, that Indicator has not been included in the final 

calculation of Active Ageing Index. The AAI methodology is flexible 

enough to accommodate cases where a certain parameter may be vacant 

due to want of data. 

9. There is no official or reliable data on National Median Equalized 

Disposable Income for India. Therefore, an indirect method of calculating 

the ratio of person at-risk-of-poverty had to be made. For this research, a 

person is considered to be at the risk of poverty if his average daily income 

is below 50% of the Median Daily Income of India, that is less than $1.5 or 

₹97.5 or per day14.  

10. A physical activity under Domain 3.1 is meant to include Yoga and 

meditation too. 

11. The researcher has used the Employment rate of persons aged 55 to 60 

from the official data on employment. This age-group of people is yet to 

attain the age of retirement. Therefore, employment within this group is 

higher. Hence, Assam scored well in this category. Use or modification for 

this category to depict the real rate of employment after attaining the age 

of retirement would have decreased the scores of Assam, considerably.  

The Result of the Computation 

Aggregate Score: With an aggregate score of 30.2, Assam secured 25th 

position among the European nations (28 countries + Assam). It is ahead of 

Poland (29.9), Croatia (29.3), Hungary (28.8), and Greece (27.0), but far 

behind Sweden (47.0) who secured the top position, in the Active Ageing 

Index calculated in 2016. For Men, Assam did fairly well with a cumulative 

score of 35.7 and secured the 16th position. It is ahead of nations like 

Portugal, Italy, Latvia, Spain, Romania, Slovenia, Lithuania, Slovakia, 

Bulgaria, Croatia, Poland, Hungary, and Greece, who secured 17th to 29th 

position respectively. Sweden, with a score of 48.1 secures the top position 

among Men, too. However, Assam fared very poorly when it came to 
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aggregate score for Women. It scored an aggregate of 22.3 points, securing 

the last position (29th). Sweden with a score of 45.9 leads here, too. 

Employment: Assam managed to secure the 19th position in the 

aggregate score for Employment, with a score of 25.1. It is ahead of countries 

like Poland, Slovakia, Spain, Luxembourg, Belgium and Malta, Slovenia, 

Croatia, and Greece, who secured the rest of the positions respectively. 

Sweden with 44.9, Estonia with 41.8 and UK with 37.8 secures the top three 

positions in this category. Assam did fairly well in Men's Employment, 

scoring 40.9 and secured the 7th position. Sweden (48.5), Estonia (43.8), UK 

(42.9), Netherlands (42.2), Denmark (41.8) and Germany (41.7), leads ahead of 

Assam in this category. However, Assam scored very low in Women's 

employment, scoring just 6.5 and coming last in this category. A thing to be 

mentioned here is that Assam scored very high in the category of employment 

of persons aged between fifty-five to fifty-nine (49.9). This is because most of 

the persons of this age group have not yet reached the age of retirement (60). 

The score in the next three age group fall drastically; 13.6 for 60-64, 20.3 for 

65-69 and 16.7 for 70-74. The same reasoning is also applicable to the scores 

for men and women in the category of employment too. 

Therefore, it is clear that there is a need to create employment avenues 

for senior citizens who can work. One of the drawbacks of the Active Ageing 

Index is that it does not distinguish between full-time employment and part-

time employment. However, the general survey indicated that none of the 

senior citizens studied had employment engagement provided by the 

government. Most of the senior citizens were self-employed or working as 

labourers and other odd jobs they could manage to get. There are no schemes 

for the employment or re-employment of senior citizens, except for 

contractual appointment in certain departments of the Central Government 

for retired employees of the same department. The other scheme is for self-

employment of retired army personnel only15.A general self-employment 

scheme like Startup India does not cater to senior citizens16. 
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It is suggested that the age of retirement may be increased to at least 65 

years for all employments. Further, the senior citizen may be re-employed 

after 65 if he is deemed fit to work and wishes to continue working. Such 

senior citizens may be allotted work in smaller or flexible time slots. The 

work environment may be made senior citizen-friendly, too. Such a measure 

will not only have the benefit of contributing to the growth of the economy 

but will also reduce the burden of their maintenance from the general revenue 

of the state. It will also promote the goals of healthy and active ageing with 

independence and autonomy. Such schemes should also be supplemented with 

skill development, vocational training and craftsmen training so that senior 

citizens can carry out less labor-intensive crafts for self-sustenance. Further, a 

scheme like the National Rural Employment Guarantee Act, 2005 may be 

specially formulated for less labour-intensive employment, especially for 

senior citizens. All such schemes must ensure special protection for female 

senior citizens. 

However, caution needs to be applied while creating employment 

avenues for senior citizens. Such avenues should not be used as a way to 

generate cheaper labor, unregulated by the beneficial protection of the 

existing labor welfare laws. There is ample opportunity for an employer to 

employ needy senior citizens at lower remuneration and deprive them of 

employment benefits. Such avenues should not become a means to exploit 

senior citizens. Therefore, there is a need to generate employment avenues for 

senior citizens within the protection of labor laws. Such employment should 

also not be used as a means to delay pension benefits. However, such pension 

or retirement benefit may be enhanced if a senior citizen voluntarily delays it 

and continues to remain employed. The Senior Citizen's Freedom to Work 

Act, 2000 of the USA may be a model for such employment laws in India. 

There is also a need to see that the senior citizens are working voluntarily 

because they can work and wants to stay active and not because they have no 

other means to support themselves. Though employment is lower in Assam 

compared to the European nations, it is high compared to the other states of 

India. As stated earlier, the Active Ageing Index neither make any distinction 

between formal employment or casual, permanent or temporary nor does it 

take into account the reason for such employment. It was found during the 

research that many senior citizens in Assam were working because of the lack 

of any other social support to sustain themselves.    



 
Participation: Assam did very well, coming in the top with a 

cumulative score of 31.2 in the Aggregate Participation. It came 2nd in Men's 

Participation with a cumulative score of 27.8. Assam (or India) has a distinct 

advantage over the European Nations, in this category as many of our senior 

citizens live in families with children and grandchildren and gives care to 

young and old, regularly. It is to be noted here, that this care is not given 

through voluntary organization, but within the family and in the 

neighborhood, informally. Only the Netherlands, with a score of 28.3 

remained ahead of Assam in this category. Assam came 2nd in Women's 

Participation too with a cumulative score of 27.8, after the Netherlands, which 

scored 28.3.   

Participation score of the senior citizens in Assam is very high. But, as 

stated earlier, the participation of the senior citizens revolved around the 

family. Most of the senior citizens were participating in the care of 

grandchildren or other senior citizens in the family. This kind of participation, 

though keeps the senior citizens active, runs the risk of being exploited by the 

members of the family itself. Participation outside the family should also be 

encouraged. Senior citizens may be employed for certain voluntary services 

like volunteering for aiding the traffic policemen in maintaining traffic, as a 

service assistant in government offices and agencies to assist other senior 

citizens through a help desk. Senior citizens may also be employed in the 

implementation of schemes for senior citizens or disseminating awareness or 

within programs like Aanganwadi program, nursing, etc. Participation of 

senior citizens may also be encouraged in local administration bodies like 

panchayats and municipalities. 

The researcher feels that there is a general lack of political will or 

neglect to encourage the participation of the senior citizens of India. As 

discussed earlier,the idea of creating Senior Citizen's Association at local, 

state and national level did not see the light of the day. Appointment of Nodal 

Officers in Block Development Offices did not materialize. The State 

Commission or National Commission for senior citizens has not been 

established. Similarly, neither the Department for Senior Citizens nor the 

Directorate of Senior Citizens was established. All these machineries would 

have given some platform to the senior citizens to voice their concerns and 

ensure social and political participation in society.  



 
Independent, Healthy and Secure Living 

Assam came in last in the Aggregate for Independent, Healthy and 

Secure Living, scoring just 38.1 points. It is far behind the top scorers, 

Sweden 79.9, Finland 79.6, Netherlands 79.5 and Denmark 79.1. Assam did 

very badly in Lifelong Learning, scoring 0; and in Independent Living 

Arrangements, scoring 2.5. It did not do well in `No Material Deprivation', 

scoring 28.5 only. It may be mentioned here that Independent Living had 

never been an objective for the Indian society and therefore Autonomy of 

Senior Citizens may be inferred from other parameters in the future. Assam 

came last in Men's and Women's Independent, Healthy and Secure Living too, 

with a score of 41.4 and 30.9, respectively. 

This criterion may the most important criteria among the four and 

Assam fared very poorly here. Physical Activities need to be promoted for a 

healthy life. Awareness about the importance of exercises in healthy living 

needs to be created. Panchayats and Municipal Corporations or non-

governmental organizations may be roped in to promote exercise, yoga and 

meditation. Local parks or fields may be used for periodic camps for such 

activities.  

Unmet health requirements, especially of the females and super senior 

citizens are alarming. The government needs to increase its expenditure for 

such special needs, at least till the end of the transition period between the 

shifts from the present maintenance model to the self-sustaining model. The 

WHO recommends devotion of at least 5-6% of the total revenue for the 

benefit of the senior citizens. There is no other option other than increasing 

the expenditure from the present expenditure of 3% to at least the minimum 

of 5-6%17. 

Independent Living Arrangement is not one of the goals that India 

should be greatly concerned with. The Indian culture is based on the system 

where the family is the primary caregiver of the senior citizens. The family 

system in India is unique in the world where the young and the old, each have 

a particular role to play and it may be considered as a self-sustaining unit in 

itself. However, precaution should be taken to ensure that the senior citizens 
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are not exploited by the members of their own family. The independence and 

autonomy of the senior citizen must be ensured. Financial autonomy goes a 

long way in ensuring the independence of the senior citizens. The laws like 

the Maintenance of Parents and Senior Citizens Act, 2007 and the law on 

Domestic Violence may be suitably modified to ensure an enabling 

environment within the family. 

Relative Median Income, No Poverty Risk and No Severe Material 

Deprivation can be taken care of by promoting employment for the senior 

citizens. Physical safety has not yet become a serious concern in Assam. Most 

of the senior citizens found their neighborhood safe. However, cases of 

domestic violence, though minimal, are still on the rise. The present laws on 

the Protection of Women from Domestic violence may be modified to protect 

the senior citizens as well. 

Life-long Learning opportunities are almost non-existent. The idea of 

life-long learning is not well accepted by the senior citizens. Such ideas need 

to be promoted and it’s importance made aware to everyone. Life-long 

learning should not be limited to literacy campaigns only. It may be argued 

that there are plenty of online courses available to everyone. But, at the same 

time, awareness of Information Technology is very minimal. Therefore, this 

does not serve the purpose of senior citizens. It is suggested that there must 

be at least one office or centre acting as a liaison office in every village where 

senior citizens can get information about various schemes that they may avail. 

Further, lifelong learning should also include skill development, vocational 

training and facilities for upgrading their skills too. Such courses may be run 

by the Directorate of Employment and Craftsmen Training, too. 

Capacity for active ageing turned out not to be as good as it could have 

been. Remaining life expectancy has gone up but it is still low. The researcher 

could not get any data on Healthy Life Years. Mental Wellbeing is not taken 

seriously in Assam. Such mental conditions are considered as a part of 

growing old and often no medical help is sought or given. Mental conditions 

need to be evaluated, monitored by medical or psychological experts. Many of 

the conditions may be cured or controlled with treatment. Mental Wellbeing 

is equally important for active ageing. Therefore, there must be some 

provision for psychiatrist or counsellor in every healthcare center. 



 
Use of Information and Communication technology is minimal among 

senior citizens. Information technology becomes important, especially in this 

digital age of e-governance. People, especially senior citizens, have to undergo 

hardship to get information when they could have gotten it in their hand, 

through their smartphones.  

Assam scored reasonably well in Social Connectedness. However, this 

can be improved further. Senior citizens club or association may be 

encouraged. A room of the primary schools or Aanganwadicenter may be used 

in the evening by the senior citizens. These places may serve the dual purpose 

of promoting social connectedness as well as be a point from where 

information may be disseminated.  

Educational Attainment was comparatively low. Education was not 

given a priority during the days of the present generation of senior citizens. 

The situation must have improved since then and therefore, regular analysis 

like the one carried out here should be conducted to monitor the advances 

made.  

Capacity for Active Ageing: Assam came in last in the Aggregate, 

scoring just 33.4 points and far behind Sweden 70.6, Denmark 66.5, 

Netherlands 63.8, Luxembourg 63.4 and Finland 63.0. It needs to be 

mentioned here that no data on `4.2 Share of Healthy Life Years in the RLE 

at 55' was found and therefore, that indicator was excluded. Assam scored 

very low in ‘Use of ICT’, 12.5; ‘Remaining Life Expectancy at 55’ (not 

modified to 60), 32.8; and ‘Educational Attainment’, 25.3. Assam came last in 

Men's as well as Women's category here, for the same reason. Assam scored 

just 37.6 in Men's Capacity and 29.5 in Women's Capacity for Active Ageing.  

A General Discussion on The Findings 

There is a huge gap between the indicators for men and women, and 

this difference showed clearly in their respective Active Ageing Index score. 

Assam scored 40.9 in men's employment but only 6.5 in women's 

employment. The condition of senior women is worse than men. It is 

deplorable and needs government intervention. There is a need to create 

employment opportunities for senior citizens, in general, and women in 

particular, to bring gender parity. It may be pointed out that Sweden, which 

leads the score, provides national retirement pension to every person, at the 



 
person's choice, from the age of 61 and yet the number of senior citizens who 

are working is increasing with time18. 

The population of Sweden is ageing and Sweden is planning 

accordingly, by making gradual changes and making the workplace more 

senior-friendly. Housing schemes, food, etc. are also planned to be more 

accessible for senior citizens. As a result, their workforce of citizens, aged 65 

to 74, grew 124% between 2005 to 2014. They have also raised their age of 

retirement from 60 to 64 and further allow them to continue to work if they 

prefer to do so. This not only increased the productivity of the nation but also 

reduced the burden on its expenditure on senior citizens19. 

Assam does very well in the second criteria, Participation. However, 

this has to be taken with a pinch of salt, as most of this participation is within 

the family. There are hardly any organizations, governmental or non-

governmental, who are working to maximize the participation of senior 

citizens in society. Voluntary participation of senior citizens may be 

experimentally started in various areas like nursing, Anganwadi Program, 

Information dissemination through public kiosks, assistance to other senior 

citizens, etc. Sweden has a very high rate of voluntary participation which has 

been institutionalized. National Volunteering Agency (Volontärbyrån) is an 

institution which helps people volunteer for activities based on their 

preference without requiring them to affiliate themselves with the 

institution20.  

Assam did not do well in the third category and the gap between the 

men and women is apparent. Senior citizens are not doing enough physical 

exercises to lead a healthy life. Parks, activity center or senior-friendly gyms 

are rare and need to be initiated. Yoga is an equally effective and cost-friendly 

alternative which may be encouraged among senior citizens.  

Deprivation of special needs (medical) is another huge area of concern. 

Dentures, hearing aids, dialysis facilities, cataract surgeries, as well as 

                                                           
18 Swedish Institute, Elderly Care in Sweden, at <https://sweden.se/society/elderly-care-in-
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19 Id. 
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Country Report Sweden, 2019. Available at 
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medicines, supplements, spectacles, walking stick needs to be provided at least 

at a subsidized rate. It may be mentioned that certain medical facilities like 

eye surgery are available free or at a highly subsidized rate in Gauhati 

Medical College, but such schemes should be made available in at least one 

civil hospital in every district.  

As stated earlier, Assam did very poorly in Independent Living (3.3). 

However, this does not mean that senior citizens of Assam have no decision-

making power in the family. The senior citizens graded their independence in 

decision making, a healthy 3.37 out of 5. On the other hand, most of the senior 

citizens are living with their family, being cared for by their children or 

grandchildren, which align with the aims and objective of the Maintenance 

and Welfare of Parents and Senior citizens Act, 2007. But the condition of the 

women and those who are totally dependent is deplorable. This can be 

remedied through, either an all-inclusive retirement benefits policy or by 

enabling employment.   

A matter of great concern is the size of the population of senior citizens 

who are at the risk of poverty. About 42% of our senior citizens are at the risk 

of poverty. About 85% of the women senior citizens are at the risk of poverty. 

About 71.5% reported lack of basic requirements (living amenities). Many 

reported discrepancies in the implementation of the schemes which added to 

the woes of the senior citizens. Senior citizens reported not receiving 

electricity supply or LED bulbs under the Saubhagya or Pradhan 

MantriSahajBijliHarGharYozana. Many reported not receiving or other 

discrepancies in receiving subsidies under Ujjwala LPG schemes. The 

researcher feels that this is a problem with the implementation of the scheme, 

further aggravated by a lack of awareness about the schemes.  

Safety of the senior citizens was found to be good. Most senior citizens 

consider their neighborhood safe. However, safety is becoming a problem in 

Kamrup Metro. Domestic violence is rare though increasing, especially in 

Kamrup Metro. However, many senior citizens reported lack of street-lights 

in their neighborhood which would have made them feel much safer. 

Life-long learning is another area where Assam lagged and is almost 

non-existent. Adult-literacy programs were not visible, schemes for basic skill 

development are not targeted towards senior citizens and similarly, distant 

learning programs are also targeted towards a different class of people. 



 
Lifelong learning is not considered relevant by most of the senior citizens as 

employment avenues for senior citizens are almost non-existent. The 

importance of education and skill development cannot be undermined. 

Education and awareness are the main foundation upon which everything else 

takes shape. A nation's development will remain partial if a significant number 

of the population (senior citizens) is left out of it.  

Things are looking brighter with the passing of Right to Education Act 

and schemes like Skill India, and its impact will be felt in a few years or 

decades. But until then, there is a need to design special programs for adult 

education and skill development for senior citizens. Special care must be taken 

in implementing these schemes to include women. 

The average life expectancy is increasing with time and India will soon 

be reaching the stage where a significant population will consist of senior 

citizens. The European nations have realizedthe effects of population ageing 

and are planning accordingly. Unfortunately, there is no data on India for 

Healthy Life Expectancy at various stages of life. International organizations 

like WHO maintain certain data like HLE at birth, cause of deaths, etc. but 

the systematic data, that is required for planning for ageing, is not available 

for India. There is a need to step up the process of data collection and periodic 

updating of crucial data, without which the planning becomes haphazard and 

unsystematic.  

Greater emphasis should be given to mental well-being. A significant 

population of the senior citizens is unhappy, depressed and feel incapacitated. 

This needs to be addressed. Psychological counselling and periodic evaluation 

of the mental health of senior citizens may be promoted through government 

hospitals, periodic camps, and clinics.  

Assam has to improve ICT awareness, if it ever intends to implement e-

governance. Almost every person has a smartphone in his hand but is not 

aware of the kind of information and knowledge he or she is holding in his or 

her hands. This is truer in case of the senior citizens who could have easy 

access to various services and information right at his home without having to 

go out anywhere. The motto of the government, that is, `minimum 

government and maximum governance' can only be achieved with more ICT 

awareness, especially among the weaker sections like women and senior 

citizens. 



 
Social connectedness is much better in India and senior citizens are 

active through community and cultural forums. Senior citizens of Assam, 

unlike in many parts of the world, feels that their respect in the society has 

not decreased and have, on the contrary, gained more importance and status 

with old age. Only 15% of the senior citizens felt that their respect has 

diminished with age. About 79% of senior citizens feel solidarity with the 

younger generation. However, political participation is less. Only 32% of the 

senior citizens are active politically or within the community. Most of them 

who are active are usually members of community prayer groups (naam, satra), 

cultural groups (local Bihu committee, etc.) or village level local 

administration. Some women are a part of local self-help groups and part of a 

concept called Matri-Gut, which is set up by public schools to monitor the 

administration of such schools.  

However, none of the persons surveyed has written any letter to their 

political representative, none of them took part in any political protest or 

campaign in the preceding six months from the survey. Therefore, there is 

hardly any representation of the voices of the senior citizens at the policy-

making level. There is a need to carry their voice to the policymakers and 

therefore, a bridge between the subjects and the governments may be created 

through the creation of Senior Citizens' Forum in every village and district 

level, and integrated to State and National level Forum. 

Assam vis-a-vis a few other states 

An independent study was carried out by two researchers who 

computed the Active Ageing Index in seven states and based on the results 

deduced from the computation, applied it to determine a rough Active Ageing 

Index for India in 201821. The following table makes a comparison of the 

Active Ageing Index of Assam, determined in this research, to the Active 

Ageing Index of the seven states and India, determined by them. 
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Himachal Pradesh leads the scores with an aggregate of 36.4, followed 

by Maharashtra, 35.6, Kerala, 34.7, Punjab 33.1 and then Assam with a score 

30.2. Assam managed to step ahead of Punjab in the aggregate score for Men 

but came last in the aggregate score for women. The disparity between men 

and women is widest in Assam.  

Assam scores very high in employment when compared to the other 

states. However, unless a study is carried out to find out why people who have 

attained the age of superannuation continue to work, it is difficult to say 

whether high employment is a good or bad indication. Active Ageing Index 

does not take into consideration, the reasons for continued employment. It 

may be because certain persons may want to remain active, even after 

retirement, or it may also be, because the senior citizen is compelled by 

circumstances to work for a living.  

Participation of senior citizens of Assam was very low compared to the 

other states. Senior men of Assam were also found less independent than the 

men from the other states and were just above the senior men from West 

Bengal. Senior women's independent living was much lower than their male 

counterpart but comparatively better than the women from other states. 

Assam scores better in the Capacity for Active Ageing, being third after 

Kerala and Himachal Pradesh among men, and second after Himachal 



 
Pradesh among women. Overall, Assam is neither the best state nor the worst 

for Active Ageing. However, there is always scope for improvement for every 

region. The capacity for active ageing is not directly related to the economy 

of the region, as can be seen from the results of Himachal Pradesh and Tamil 

Nadu.  

Maharashtra is the most prosperous state with the highest GDP within 

the country, followed by Tamil Nadu, Uttar Pradesh, Karnataka and Gujarat, 

respectively22. Similarly, Kerala has the highest per capita income, ₹ 139195/-

, after Goa (₹ 242745/-), followed by Maharashtra (₹ 134081/-) and 

Karnataka (₹ 132880/-)23. 

Comparatively, Assam has a GSDP of ₹ 288494/-24. Assam is not in a 

position to compete with most of the other states in terms of economic 

prosperity but it can make its environment conducive for active ageing. But 

when it comes to enabling active ageing it has managed to do much better in 

certain indicators. It has outperformed states like West Bengal, Odisha and 

Tamil Nadu. It has outperformed every other state in terms of Employment 

and did reasonably well in Capacity for Active Ageing. But it was below 

average in Participation and Independent Living. Therefore, these two areas 

are the areas which need immediate attention of the policymakers through 

legal intervention.   

The three main hurdles for active ageing that is evident from this 

research are- Education and Awareness, Economic Dependency, and Health. 

There is no other alternative but to increase the level of education and 

awareness. Better education leads to better employment and income, which 

leads to self-dependence and ultimately to a better lifestyle and health. 

Therefore, a robust lifelong learning program and skill development courses 

may be the topmost priority.  

                                                           
22Statisticstimes, Indian states by GDP, available at 
<http://statisticstimes.com/economy/gdp-of-indian-states.php>accessed on 3 March 2020  
23As per information on Aug. 3, 2017.See Press Information Bureau, Government of India, 
Ministry of Statistics &Programme Implementation, Per Capita Income, available at 
<https://pib.gov.in/newsite/printrelease.aspx?relid=169546>accessed on 3 March 2020  
24 GSDP in the year 2017-18 as the data for the year 2018-19 or 19-20 is not available for 
Assam. Kindly refer to note 21. 



 
The situation of senior citizens has undergone a tremendous change 

over the past few decades. From a period when they were revered for their 

experience and wisdom, they are now, gradually becoming obsolete and are 

often neglected. The breakdown of the joint family system has added to the 

woes of senior citizens. Urbanization has also brought in it’s share of 

concerns. Desertion of the senior citizens is not yet a serious concern in 

Assam, but it is on the rise. Senior citizens have become vulnerable as a group 

and need legal protection.  

The attitude that is seen in society is that the protection needed to be 

given to senior citizens is something given out of generosity or pity. It is not 

considered a due right of the senior citizens. However, a shift towards 

recognition of the rights of the senior citizens is seen in the global context 

and it’s ripples can be felt in national laws also. Though the law has made 

significant development, the lacuna in its implementation and half-hearted 

approach of the executive stunts its progress. Indian law and policies are 

makeshift and uncoordinated. As a result of which, the position of senior 

citizens is deteriorating. Much of the laws and policies remain in papers.  

 



 

Increasing longevity of the people of India does not necessarily reflect 

an improved socio-economic status or better health facilities, as it is in the 

case of the developed nations. On the contrary, senior citizens of India are 

suffering deprivation in every aspect. Ageing has put senior citizens and 

senior women in particular, in a more vulnerable situation. The growth of the 

population of senior citizens outpaces the overall population growth, and 

India's level of preparedness for this population ageing is minimal. The Global 

Report on Ageing in the 21st Century by UNFPA appropriately called the 

ongoing demographic phenomenon a cause for celebration as well as a 

significant challenge25.The focus of the global effort, which is to reduce 

vulnerability and enhance the quality of life of senior citizens is not 

materializing in India.  

Though plans and schemes for senior citizens have increased, most 

senior citizens in the low paid informal sector are with no pension or 

retirement benefits. The access and the amount of social pension are minimal 

and unrealistic. Pension must be increased and indexed to inflation. A 

substantial proportion of senior citizens are suffering from chronic ailments, 

functional disabilities, and poor mental health status. They depend largely on 

private health care and are not covered by any health insurance. The family 
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has emerged as an important pillar of financing health care, which often 

pushes the entire family into a poverty trap. The law must ensure that the 

underprivileged families are not pushed to the brink of bankruptcy through 

this trap. 

The observations made by UNFPA and many other national and 

international organizations are about to be proven to be true in the case of 

India. And, as predicted by these organizations, if India does not prepare itself 

for the population ageing, it may result in an economic crisis. Asia and Africa 

are projected to have most of the aged population by 205026and therefore, 

India must take steps to manage its ageing population. The ageing population 

is, however, not just a local or national problem, but it is a global 

phenomenon and it has to be addressed in multiple levels, globally, nationally 

and locally. India must, therefore, not only bring a paradigm shift in its 

national policy but also create alliances and coordinate with other nations and 

international organizations at multifarious levels. 

Recent Development in Active Ageing Index 

The Active Ageing Index was developed to make objective comparisons 

among the European Nations in the field of developments made by these 

countries towards achieving a society which enables active ageing. However, 

prompted by the results achieved through it, many nations have begun 

applying the Active Ageing Index within their countries to determine region 

specific developments within the country. Italy, for example, used the Active 

Index to analyze the difference between the conditions and development in 

Northern Italy and Southern Italy. Active Ageing Index was also used by 

Poland and Germany to analyze the local differences within their countries27. 

Similarly, analyzing the index of 2008 and 2016, UNECE was able to 

form clusters of nations based upon the level of development achieved in these 

eight years. It also showed that though most countries have registered 

                                                           
26 Kindly refer toNational Institute on Aging, Global Health and Aging: NIH Publication 
NO. 11-7737, 
at 2 (2011); United Nations, Second World Assembly on Ageing, Sixty-sixth Session, Item 
27(c) of the Provisional Agenda, Social Development: Follow-up to the International Year of 
the Older Person (2011); 
Ageing in Society, 1 (John Bond et al ed., 2007); and World Bank, Table 2.18, Available at :- 
<http://wdi.worldbank.org/table/2.18>accessed on 18 August 2015  
27 UNECE, 2018 Active Ageing Index- Analytical Report, UNECE (2019), at 12. 



 
improvement or growth in the Active Ageing Index, certain countries 

developed more than the others. Most of the European nations registered 

better growth in the Index for Women than in Men28. The Active Ageing 

Indices of the nations portrayed a strong direct correlation to the Gross 

Domestic Produce of the country and an inverse correlation to income 

inequalities. Level of Education and Gender had a strong correlation with the 

Active Ageing Index, too.  

The analysis showed that any policy intervention will only be successful 

if the dynamics behind the changes in the values of each domain is 

understood. Such analysis provides deductions to be drawn from the 

indicators and prove beneficial, even to the best nations, to refine and improve 

their development through systematic interventions29.Therefore, Active 

Ageing Index can be a very effective tool to identify the performance of a 

nation and areas or domains which require political intervention and even 

specific regions within the nations which may require special attention.  

Trends across the European nations show that while development in the 

health sector leads to an increase in life expectancy, it exerts undue pressure 

upon the working-class to fund the pension programs. Most European nations 

have responded to this challenge by increasing the retirement age of senior 

citizens and discouraging early retirements30.Increased life expectancy has 

also brought in specific need to develop the health care system to address 

various conditions which develop in a person due to old age. Investment in 

infrastructure facilities for such conditions and long-term care is another 

significant issue that is being debated in these nations. Integration of the 

senior citizen to the family while maintaining the autonomy and independence 

of the senior citizen is also a major area that needs to be addressed. Similarly, 

increasing the age of retirement or discouraging early retirement itself will 

not be effective unless the employability and working conditions of the senior 

citizens are improved31.  

Study of Active Ageing Index is however only a step towards 

ascertaining the goals of creation of an age-friendly society. UNECE, which 

                                                           
28Id. 
29Id. at 13. 
30Id. at 14. 
31Id. at 15. 



 
spearheads the Active Ageing Index program, has integrated the study of 

ageing with other allied and specialized studies and creating data in areas like 

Generations and Gender Program, which aims at the creation of a database or 

research infrastructure, in the form of a longitudinal study of representative 

samples of women aged eighteen to 79 of all European nations. This data may 

be used by UNECE or other institutions,social scientists and policymakers in 

the area of gender and generations32.It is also creating and analyzing data on 

Population and Development33. 

Active Ageing Index has also been used independently by researchers in 

West Sussex, UK34wherein it was concluded the despite limitations due to 

availability of local data, the researcher was able to focus on key priorities and 

issues for commissioning service and to redesign policies or measures for 

strategic intervention. 

However, it also has to be borne in mind that Active Ageing Index uses 

cross-sectional data analysis to portray the situation of the elderly and 

accordingly, and as such, it points out the areas where policy intervention is 

required. But the Active Ageing Index was never intended to analyze the 

causes that affect the outcome. For example, the Active Ageing Index may 

indicate that the situation of women's employment may require intervention 

but it cannot analyze the factors responsible for such conditions of the 

women. That requires longitudinal studies. Therefore, the Active Ageing 

Index may be considered as the first step in identifying the areas which 

require intervention or setting out a priority. Thereafter, further study will be 

required to find out the cause-effect relations, and devise best strategies for 

such policy intervention. The importance of longitudinal studies cannot be 

ignored and Active Ageing Index will not give miracle solutions to the 

problem.  

Keeping that in mind, this research analyzed the situation of the senior 

citizens in Assam and determined the areas that need policy interventions. 
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2015), available at <https://doi.org/10.1093/eurpub/ckv170.035> accessed on 22 February 
2020 

https://www.euphaggp-i.org/about/
https://www.euphaggp-i.org/about/
https://www.unece.org/pau/icpd.html


 
Age discrimination, gender discrimination among the senior citizens, literacy, 

dependency, morbidities are all present among the senior citizens and policies 

are not doing anything substantial to mitigate their problems. It also showed 

that there is a lack of implementation of the policiesand that women and the 

super senior citizens are the ones worst affected by ageing and therefore their 

conditions should be the area of priority. Similarly, education and 

employment are the areas which need to be prioritized. Social security at old 

age and health care are the other areas which require attention. 

Upon analyzing the data of Active Ageing for gender and social 

inequalities, Sweden found that senior citizens with lower education level are 

more likely to stop working once they attain the age of retirement. However, 

some countries were an exception to this rule, wherein people with a lower 

level of education continued to work due to financial reasons. It also found 

that there is a huge gender gap in almost all countries where more women 

either stopped working or work part-time due to unavailability of jobs or 

health reasons35.It further noted that the individual ageing experience of a 

person depended upon a lot of factors, education being one of the most 

important factors. It found that persons with higher income level would 

involve oneself in less intensive social activities while women took to unpaid 

participatory activities like taking care of their grandchildren when they 

attain the age of retirement.  

Similarly, the notion of safety was different across gender and women 

felt less safe compared to the males. Persons with lower income faced 

pronounced health conditions and women are more exposed to health risks 

than the men. People with higher income had a better probability of ageing 

actively. Socio-economic and gender inequalities played a key role in the 

overall capacity for active ageing and were visible more pronouncedly in the 

countries with greater socio-economic and gender disparity36.  
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It also revealed that higher employment rate among the senior citizens 

may mean greater economic insecurity. Further low income can create greater 

health complications among persons with lower income. Similarly, the high 

capacity of active ageing may also mean lower employment rate, participation 

etc. Therefore, the distribution of key resources, including participation and 

equality, holds the key to the overall ageing experience. The focus of the 

policies should ultimately ensure lesser inequalities across the spectrum of 

population and more opportunities for participation. Therefore, though short-

term stop-gap measures may be necessary to address the key priorities 

immediately, the purpose of the policy should be to reduce inequalities and 

encourage participation37. 

Similarly, the capacity for active ageing of the senior citizens depends 

upon various other factors that cannot be highlighted through the Active 

Ageing Index. For example, the ability to contribute would depend on various 

socio-demographic and socio-economic factors, like availability and access to 

resources. Such access is drastically reduced in case of women38. Inequalities 

in employment avenues, pension,literacy and the conditions of living have a 

far greater effect upon the capacity of active ageing.  

Another study found a certain correlation between the Active Ageing 

Index and Gross Domestic Produce per capita. Higher GDP translates to a 

greater capacity of Active Ageing. However, this cannot be considered to be a 

general principle as nations like Estonia, which has a lower GDP scored 

better than many countries with higher GDP. But the relation is particularly 

stronger in countries which have imbibed the goals of Active Ageing Index 

within their policy framework. In these countries, GDP was directly 

proportional to the capacity of Active Ageing. Countries with higher Active 

Ageing Index also showed greater satisfaction among its senior population. 

Active Ageing Index had a weak inverse correlation with inequalities39. 

Similarly, the inequalities or imbalances that maybe there within the 

country may get masked within the aggregate score for the nation. Therefore, 

there is a need to carry out an individual analysis within the country, within 
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the Active Ageing Index. Many nations like Italy, Spain, Germany and 

Poland have already done it. Many social scientists advocate such individual 

indices for local areas40. 

Another research concluded that the Active Ageing Index is possible at 

a local level if the data necessary for such computation is available. It can 

measure progress at a local level, guide the framers of policies. However 

certain modifications may have to be made to make the index more relevant 

for the targeted local area. There is a need to raise the awareness of the active 

ageing index at the local level so that active ageing is objectively ensured all 

across the nation and regional imbalances are sorted out41.  

The computation of the Active Ageing Index or any other indices 

requires the support of a robust amount of data. The type of data and the 

method used to collect the data determines how accurate the outcome would 

be. European nations have a huge amount of data developed from a long time 

and therefore, their analysis is more scientific and accurate. The European 

Nations have been collecting uniformly for entire Europe through EU-SILC 

(Statistics on Income and Living Conditions), EU-LFS (the Labour Force 

Survey), European Quality of Life Survey (EQLS), the European Social 

Survey (ESS) and the SHARE (Survey of Health, Ageing and Retirement in 

Europe)and the European Health Interview Survey (EHIS)42. 

EU-SILC has been collecting data on income and living conditions, 

every year, for almost entire Europe since 200343. EU-LFS has been 

collecting household data on the labour force, every five years, since 199844. 

                                                           
40MikkelBarslund, Marten Von Werder, &Asghar Zaidi, Inequality in Active Ageing: Evidence 
from a New Individual-level Index for European Countries, 39 (3) Ageing and Society 541-567 
(2019). 
41JolantaPerek-Białas, Active Ageing Index at the Local Level, at 6 (2016). 
42 European Centre Vienna, Active Ageing Index 2012 Concept, Methodology and Final 
Results, European Centre (Vienna, 2013). 
43 Eurostat, European Union Statistics on Income and Living Conditions, available at 
<https://ec.europa.eu/eurostat/web/microdata/european-union-statistics-on-income-and-
living-conditions >accessed on 27 February 2020  
44 Eurostat, European Union Labour Force Survey, available at 
<https://ec.europa.eu/eurostat/web/microdata/european-union-labour-force-
survey>accessed on 27 February 2020 



 
EQLS is carried out every four years, since 200345. The ESS is conducting 

social surveys every two years, since 200146. Similarly, SHARE has been 

collecting data on health, ageing and retirement since 201147, and EHIS is 

collecting health information, every four years, since 200648. 

But Assam, or India as a whole, has not yet begun the process of 

compiling any data on the conditions of the senior citizens. The only 

acceptable official data is the Census data, conducted every ten years. Apart 

from the Census data, which is a generalized study, there is a dearth of both 

longitudinal study and cross-sectional data. Hence, there is a need for such 

studies with appropriate tools or method. The need for the creation of such 

data is central for the success of any future study and framing of policies for 

political intervention. The National Sample Survey Organization was not of 

much help either. The last sample survey report by the organization was 

published in 2004 and the last report from the Central Statistics Office was in 

2016. However, this report was based on the figures of the 2011 census49. 

Concluding Remark 

Within the Indicators for employment, Assam scored 25.1. All of those 

who were employed were self-employed. It scored 31.2 in Participation in 

family activities, which is a good signal that the senior citizens are living with 

their families and are active within it, taking care of children and other family 

members. Assam scored 38.1 in Independent, Healthy and Secure Living 

which is much below the standards of their European counterparts. It scored 

33.4 in Capacity for Active Ageing. A wide gap was seen between the men and 

women senior citizens. With an aggregate score of 30.2, Assam secured the 

25th place among the European Nations. It scored better than Poland, 

Croatia, Hungary and Greece. Therefore, it may be said with certainty that 
                                                           
45Eurofound, European Quality of Life Surveys, available at 
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46 European Social Survey, About the European Social Survey European Research Infrastructure – 
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47 SHARE-ERIC, SHARE - Survey of Health, Ageing and Retirement in Europe, available at 
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48 Eurostat, European Health Interview Survey, available at 
<https://ec.europa.eu/eurostat/web/microdata/european-health-interview-survey>accessed 
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49Central Statistics Office, Elderly in India- Profiles and Programmes, 2016, (2016). 



 
the situation of the senior citizens is not conducive for active ageing. The 

situation is appalling in the case of women and super-senior citizens. The 

policies are not of much help in creating the environment envisaged in the 

objectives of the policies. There is a need for some policy correction and better 

implementation to make them effective and substantial. The existing policies 

offer too little to make any significant enhancement of the conditions of the 

senior citizens.   

Sweden who came in the top of the list is the best nation in Europe for 

the ageing people. Sweden is a small country but fared much better than the 

bigger economies like England, France and Germany. This shows that the 

conditions of the senior citizens can be improved by appropriate planning and 

does not need a robust economy to support it. Careful and strategic planning 

has made Sweden, heaven for senior citizens. Therefore, there is nothing that 

prevents India from being a senior citizen-friendly nation.  

Sweden had done away with the responsibility of the adult children to 

maintain their ageing parents in the 1950s and began spending about 5% of 

their GDP upon their elderly population50. Sweden started institutional as 

well as home care for the senior citizens, giving priority to home care. 

Surprisingly, prioritizing home care reduced the cost and by 1975, about 38% 

of the senior citizens received home care compared to 30% who received 

institutional care. Sweden has also institutionalized the right to access to 

public services which include institutional and home care51. Further, the 

Health and Medical Services Act, 1983 provided universal medical care to 

everyone, including the elderly. The responsibility of the elderly population is 

vested upon the municipality authorities. However, it needs to be mentioned 

that the local governments had outsourced their duty to private parties very 

effectively. 

However, in 2009, the government, through an act of the parliament, 

passed a new law which introduced the Free Choice System. This system gave 

care vouchers to senior citizens who can use them to avail care from any of 

the private parties he prefers52. Further, tax deductions were allowed up to 
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50% if the elderly preferred to avail services of private parties for their 

shopping and other home services. More Swedish elderlies received health 

care than the elderlies of any other OECD nations and Sweden has the 

highest ratio of elderly care provider to the elderly. The Patient Safety Act, 

2011 makes the service provider or elder care provider personally responsible 

for any risk or injury to the senior citizen and disciplinary action may be 

initiated against them. 



Freedom of Expression And Hate Speech  

Dr. Garima Pal1 

„Coronavirus‟, the name for the novel virus which originated in China in 

January this year, has now acquired a whole new meaning. It is to 

catcall anyone with Mongoloid features. It is also used for blaming and 

shaming them for 'eating everything that moves'. Speaking with East 

Mojo, Alana Golmei, Advocate and Chairperson of NE Support Centre 

and Helpline in New Delhi, said, "I was called coronavirus while 

roaming in NCERT campus with a friend from Meghalaya"on 21st 

March, 2020. 

If you happen to be a young man from the North-east India wearing 

tattoos and exhibiting a certain hairstyle, you are promptly tagged as an 

alcoholic or a drug addict. You are automatically considered “cheap”, if 

you are a north-eastern women wearing shorts and half-sleeve shirts 

which provokes unwanted advances.Despite the blatant racism, it is often 

not possible for North-easterners to stand up to the discrimination.If it 

means risking their livelihoods; economic opportunity, is normally what 

brings them to a place like metropolitan cities e.g. Delhi in the first place. 

Bigotry, an exasperating blot on the rich heritage of a country likeIndia 

has always associated itself with some community or the other. The 

community becoming a target of suchrancorin the 21st Century is the North-

East. On 22nd March 2020 when India was battling with the Coronavirus 

Pandemic, the North-Eastern people confronted a battle with racism. On the 

day of „Janta Curfew‟ when a North-Eastern girl of 25 years stepped out of her 

house in North Delhi‟s Vijaynagar to get some groceries along with her two 

friends, encountered a horrible incident. A man, chewing paan spat on her 

while she was on her way to the market and called her „Corona‟ before fleeing 

the spot. A series of such attacks were reported in various parts of the 

country, where people from the Northeast India were referred to as, 

„coronavirus‟ harassed, abused and traumatized. This was followed by another 

incident of a similar nature in Mumbai. Wherein, a North-East female faced 
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similar racial discrimination. She was spat on allegedly by a biker in Kalina 

Market area in Mumbai. Though the attacks on North-Easterners due to their 

mongoloid features are not uncommon in Indian cities, such hate crimes have 

multiplied amid the corona pandemic.  

The Racism Angle 

The above contention is cemented via Northeast Support Centre and 

Helpline‟s data. The center was established in 2007 to assist people from 

northeastern Indian states and has unfortunately been receiving distress calls 

from across the country reporting mostly hate crimes during the lockdown. A 

report released on March 26th, 2020 by Right and Risks Analysis Group 

(RRAG) confirms in light of the COVID-19 outbreak, there has been a 

massive and unprecedented surge of acts of racism and racial discrimination 

against the North Easterners who are settled, working and studying across 

India. The report cites 22 reported cases of racial discrimination or hate 

crimes since February 7, 2020, to March 25, 2020.  

Another incident concerning the verbal atrocities confronted by North-

Easterners came to limelight in a letter addressed to Amit Shah (Union Home 

Minister) by Debabrata Saikia (Leader of the Opposition in Assam Assembly). 

At a shopping mall in Pune, a middle-aged woman abused a young girl from 

the North-east calling her “Chinki”, “Bat-Eating girl” ostensibly because the 

culprit suspected the victim of being a Chinese national and, therefore, 

responsible for spreading the Coronavirus. At this juncture, it is pertinent to 

notean incident dating 29th January 2014. Nido Tania, a 19-year old boy from 

Arunachal, got involved in an altercation in a busy market in a South Delhi 

neighbourhood after someone from a group of people gathered outside a milk 

dairy passed snide remarks on his hairdo. As the argument escalated, few 

members of the group (the accused) attacked Tania with iron rods. The 

injuries he suffered proved to be fatal and eventually caused his death. North-

East, from the beginning, has been isolated from the so-called mainstream 

Indian culture and it holds to be the exact reason, forthe prevailing 

discrimination, racism and prejudices, from calling them chinky, Chinese, 

Bahadur etc. The very murder of Nido Tania was a result of his retaliation 

against racialhatred, the people who were mocking him on his facial 

expression, and the place he belongs to. Nido Tania‟s death reflected the 



inefficiency on part of the authoritiesto deal with such sensitive casesandthe 

dire consequences of racial extremism.  

International Law And Hate Crimes  

The irony of such incidents lies in the fact that, the inflammatory hate 

speeches is delivered under the aegis of Freedom of Speech and 

expression.The most pivotal among the several pillars strengthening the 

democracy. But like many other fundamental rights, this right is also subject 

to certain restrictions for purposes of achieving it‟strue ends. For instance, on 

one hand, the International Covenant on Civil and Political Rights 

recognizethefreedom of speech and expression as a fundamental right for 

everyone.On the other hand, United Nations Human Rights Council via it‟s 

“General Comment 34” deems this fundamental freedom of speech and 

expression is not absolute. It is subject to restrictionsfor purposes of 

safeguardingrespect for the rights and reputation of others or the protection 

of national security, public order, public health and morals. 

Hate Speech And Constitutional Perspectives 

The Indian Constitution enumerates the fundamental freedom of speech 

and expression issubject to a rider of reasonable restrictions.Any person is 

well within his right to deliver speechesin written, spoken or visual manner. 

However, if that attacks a person or a group based on protected attributes 

such as race, religion, ethnic origin, national origin, sex, disability, sexual 

orientation or gender identity then, it is strictly prohibited under the contours 

of reasonable restrictions.And it is categorically demarked as Hate Speech. 

While elucidating on the essence of Hate Speech, the honourable Supreme 

Court in the case of Shreya Singhal v. Union of India2 distinguished between 

three forms of speech, Discussion, Advocacy and Incitement.And it is only the 

last form which is to be restricted. Even if the speech is offensive and 

unpopular, it is acceptable under Article 19(1) (a) so long it does not reach the 

incitement stage. Therefore, the ardent need in a country with the baggage of 

a diverse population from manifold caste, creed, and religion is to deliver a 

responsible speech in line with principles of liberty and democracy.  

                                                 
2AIR 2015 SC 1523 



An Historical Instance of Hate Speech And Racism  

The exigent requirement of this hour is to proscribe Hate Speech for 

two reasons. Firstly, hate speech can take away the dignity of persons and de-

humanize them by not treating them as equal humans and citizens. Second, it 

has the effect of promoting, exaggerating and inciting strife between different 

communities and religious groups.This is particularly damaging in a 

multicultural country.In the words of Jeremy Waldron, US-based Law 

Professor, hates speech operates as a "sort of slow, accumulating here and 

there, word by word so that eventually, it becomes harder and less natural for 

even the good-hearted members of the society to play their part in 

maintaining this public good" (of inclusiveness). An extreme instance of hate 

crime was the Nazi dehumanization of Jews through continuous propagation 

of hate speech and racial dogmas which brainwashed and reduced the non-

Jewish majority to silent spectators to the genocide. 

Conclusion  

Incidents such as those mentioned above patently typify the 

vulnerability of the Freedom of Speech and Expressionunder Indian 

Constitution to misuse. Somewhere in propounding the freedom of speech and 

expression, the legislators and the executors of our nation have failed 

adequately and proportionally in propagating the restrictions attached to it. 

The concoction of which has evidently resulted in the prejudices against 

vulnerable minorities. However, the problem is not with the legislations, but 

in execution. The need of the hour is not to formulate new laws on Hate 

Speech.Rather what is needed is the propagation of the reasonable restrictions 

and the legal regimes within them. In addition to this, strategically planning 

by formulating programs and initiatives by the government would delimit the 

prejudices associated with Hate Crimes. 



A Case Comment on Bhagwan Dass v. State (NCT) of Delhi 

Ms. Ketki Dalvi1 

Introduction 

This article aims to analyze the Bhagwan Dass v. State (NCT) of Delhi2 

judgment delivered by the Supreme Court of India convicting the appellant 

for the murder of his own daughter.As the daughter was staying with the 

other man than her husband, which dishonoured the appellant and his 

family.The judgment stated that - 

“In our opinion honour killings, for whatever reason, come within the 

category of rarest of rare cases deserving death punishment. It is time to 

stamp out these barbaric, feudal practices which are a slur on our nation. 

This is necessary as a deterrent for such outrageous, uncivilized 

behaviour. All persons who are planning to perpetrate `honour' killings 

should know that the gallows await them.”  

Honour is very much related to status in the society. It‟s a human 

tendency that, the person gives importance to what people think about him or 

her. The honour is a very sensitive concept which is based on the view point 

or impression.  We are living in patriarchal society. In our Indian society, 

women are honour bearer. Therefore, if any humiliating incidence which is 

associated with women will be considered as breach of honour.  The very 

common reason for honour killing is inter-caste marriage. But specifically in 

the case of the girl or woman, the family honour gets breached not only when 

any girl does inter-caste marriage but also when she does not follow the dress 

code, involved in affair or premarital sex. Rather few cases are seen in India 

where, rape victims were killed in the name of honour.    

The author tries to unfold the judgment to understand the patriarchal 

mindset of the society and application of law by the judiciary. This judgment 

has raised the issue regarding the mindset of the society as regardsto honour 

killing.  
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This case comment focuses upon the urgent need to bring some 

exclusive and specific changes in the law for the heinous crime i.e. Honour 

Killing which is increasing in India. The caseanalysis isemphasizing on the 

separate codification should be brought to punish the criminals involved in 

the honour killing. In this case of Bhagwan Dass v. State (NCT) of Delhi3it is 

already mentioned by Justice Katju that “there is nothinghonourable in 

honourkillings”. It is required to see the heinous offence beyond the facets of 

the existing law regarding murder. Because the impact of the offence is going 

to affect the society, if it is not treated seriously in time.It will 

createdisequilibrium in regards to justice. The basic motive for approaching 

the court will fail.  

Facts of The Case 

The Appellant who is the father of the deceased has been convicted for 

the offence of murderof his daughter Seema. The Trial Court has sentenced 

the Appellant to undergo the life imprisonment. Further, when the case went 

in an appeal in High Court of Delhi, the punishment given by the Trial Court 

was confirmed by the Delhi High Court. 

The facts of the case are; Seema the daughter of the Appellant has 

abandoned her husband and she was living in adulterous relation with the one 

person named as Shriniwas, who happened to be the son of the maternal aunt 

of the appellant. Therefore, the relation between Seema and Shriniwas was 

that of an uncle and cousin niece. After leaving the husband Raju and 

matrimonial home, she was staying with her uncle in adultery which comes 

within prohibited relationship as per Hindu Law.  

The relationship in which Seema was living was obviously not 

acceptable to her father i.e. appellant and the family of the Seema. All of them 

especially Appellant was finding itdifficult to face the society and such act of 

his daughter was perceived by the father and family as a social stigma.  

Families are hailing from Uttar Pradesh. The state in which there are 

considerable numbers of cases related to honour killing are reported.  The 

social beliefs of the people particularly from Uttar Pradesh and Haryana are 

such that, families still hesitates and never accepts the inter-caste marriages 
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or any such relationship which will be against their honour and status in the 

society. And ultimately it ended up with a crime like honour killing.  

Thereforein this case as well, the Appellant was very much humiliated 

and disheartened by the act of her daughter. To protect the family honour and 

to take revenge of the daughter, Appellant strangulated her with an electric 

wire andmurdered his own daughter. After the conviction from lower Court 

and High Court the appeal was preferred to the Supreme Court. The Supreme 

Court confirmed the sentence of Life Imprisonment given by the High Court 

of Delhi.   

Case Analysis 

While deciding this appeal the Supreme Court has noted that the cases 

which are based on direct evidence, motive is not that much important 

phenomenon.Which is not the same with the cases based on circumstantial 

evidences. Therefore, in this case also Supreme Court observed that the 

prosecution has expressly mentioned that the motive of the appellant behind 

the murder of his own daughter is that daughter Seema was staying in 

adultery with her uncle Shriniwas. It was dishonouring for appellant and his 

family. Therefore, the motive is clear and proved that due to humiliation and 

to save honour of the family, appellant murdered his own daughter Seema.  

The Supreme Court while deciding the case gave the reference of the 

Lata Singh v. State of U.P. & Anr4, and Arumugam Servaiv. v. State of Tamil 

Nadu, wherein the Supreme Court held that institutions encouraging honour 

killings are illegal. If someone is not happy with the behaviour of his daughter 

or other person, the maximum he can do is to cut off social relations with 

her/him, but he cannot take the law into his own hands by committing 

violence or giving threats of violence. 

Further Supreme Court while deciding this case mentioned the 

judgment given in the case of Wakkar and Anr. v. State of Uttar Pradesh5 to 

bring clarity on the admissibility of the circumstantial evidence as this case 

was based on the same. In this case the mother of the appellant gave 
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statement to the Police that the Appellant told her that Seema is been 

murdered by him.But later on, she became hostile. It is important to note that 

Hon‟ble Supreme Court has referred to it‟s previous judgments in State of 

Rajasthan v. Raja Ram,6 B.A. Umesh v. Registrar General,7 High Court of 

Karnataka, Sheikh Zakir v. State of Bihar8 Himanshu alias Chintu v. State (NCT of 

Delhi),9 wherein light was thrown on the admissibility of the extra Judicial 

confession.  

Supreme Court also mentioned that,it is the duty of the Court to 

separate the grain from the chaff, and the maxim “falsus in unofalsus in omnibus” 

has noapplication in India vide Nisar Alli v. State of Uttar Pradesh.10 Hon‟ble 

Justice Katju mentioned in the judgment that “Honour Killing” is becoming 

very common incidence in India. In this case, Supreme Court observed that 

the prosecution has proved this case beyond the reasonable doubt. The 

Supreme Court noted here that though the case is proved by the prosecution 

on the basis of circumstantial evidence. And now it is settled law that, person 

can be convicted on the basis of circumstantial evidence if the link in the chain 

of circumstances connects the accused with crime beyond the reasonable 

doubt.11  Therefore Supreme Court as well convicted the Appellant and 

applied the above principle in this case.The observation of the Court is 

appreciable in the current situation in India. 

Rights 

The Indian Constitution grants various rights under the Part III. This 

part is described as Fundamental Rights. The right to choose is enshrined 

under Article 19(1)(a), as right to freely express one‟s thoughts and opinion. 

Further, to live a dignified life is also a fundamental right under Article 21 of 

the Constitution. To live dignified life, one need to marry with his or her own 

choice therefore if these two rights are read together, we can ensure that right 

to choose a life partner becomes a facet of fundamental right as prescribed in 
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Part III. However, we also need to understand the aspect of restrictions. It 

should be known that the fundamental rights can be reasonably restricted by 

the law-making body, following the procedure established by law. But there is 

no such restriction from the legislature.However, as per the above-mentioned 

facts of case, the restriction is in the Hindu Law, but this does not grant 

license to murder any person. The law never permits such self-made 

restrictions and presumptions in the society which harm the interest of the 

public at large and disturbs the equilibrium maintained. Also, in Lata Singh v. 

State of Uttar Pradesh it was observed that right to marry comes within the 

ambit of fundamental right to life under Article 21. 

International Declarations on Right to Marriage 

The International Declarations like UDHR and ICCPR also mentions 

about the right to marry and maintain family. These declarations also 

mention about right to choose, right to life, right to have child and so on. 

Article 16 of Universal Declaration of Human Rights states that;“men 

and women of full age, without any limitation due to race, nationality or religion, 

have the right to marry and to found a family. They are entitled to equal rights as to 

marriage, during marriage and at its dissolution”. 

The article also states that marriage should be entered into only with 

the free and full consent of the intending spouses. The family is the natural 

and basic group unit of society and is entitled to protection by society and the 

state. 

Article 23 of International Covenant on Civil and Political Rights1966- 

states that the family is the natural and fundamental group unit of society and 

is therefore, entitled to protection by society and the State. The right of men 

and women of major age to marry and to found family shall be recognized. No 

marriage shall be entered into without the free and full consent of the 

intending spouses.  

Need For Separate Provision Against Honour Killing 

It is the need of the time that legislature should consider „honour 

killing‟ as a distinct offence than Murder. Therefore, if any separate 



legislation cannot be enforced then there is call for amending the provisions 

under Indian Penal Code. The concept of offencemurder and punishment 

thereto is based on all together a different perspective.  Because the motive 

and the intention behind the offence of murder should be differentiated than 

the intention present in honourkilling. As there is no honour in killing anyone 

we have to differentiate the motive of killing in such fake or self-

presumedhonour or societal pressure under which a person is committing 

such heinous crime. 

It is very unfortunate that the Law Commission of India rejected to 

include the Sec. 300 of I.P.C. “honour killings” within the definition of 

Murder12. The explanation by the Commission on the said rejection was 

that,there is no need for introducing a provision in Section 300 I.P.C. in order 

to bring the so-called „honour killings‟ within the ambit of this provision. The 

existing provisions in I.P.C. are adequate enough to take care of the situations 

leading to overt acts of killing or causing bodily harm to the targeted person 

who allegedly undermined the honour of the caste or community. The motive 

behind killing a person does not furnish real justification to introduce a 

separate provision in section 300. Probably the addition of such clause may 

create avoidable confusion and interpretational difficulties. However, this 

rejection doesn‟t stand good as in the view of rising incidents of this kind.We 

need to consider it on a different and a serious note. Where Article 21 grants 

Right to live with dignity and also right to choose one‟s partner, when itis 

read with Article 19(1)(a).  

The offence of murder is an offence against a human body. Therefore, 

the offence of honour killing is considered on the same note. Author would 

like to mention here that, to curb this heinous offence, we require to change 

the approach towards the offence of honour killing. As the legislature has 

differentiated between a rape and gang rape under Section 376D and Section 

376DA and DB.  Section 376D states for Gang rape, Section 376DA states for 

gang rape with a woman under 16 years of age and Section 376DB states for 

gang rape with a woman under the age of 12 years.Also, sub-section (3) of 
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Section 376 has differentiated the punishment of rape with a woman under 16 

years of age. Therefore, we can notice that this differentiation has been made 

on the basis of category of age. This is an example of a special provision 

within an existing offence to differentiate the gravity of the offence and so to 

punish it on a different note. Taking another similar example here we can 

discuss about the offence of dowry death. It is a kind of murder but it has been 

given a different definition and punishment under Section 304B of the Indian 

Penal Code. When this offence against woman can be differentiated with 

murder, we should also consider the offence of honour killing on a different 

note to that of murder. The honour killing is a gender-neutral offence based 

on the self-assumed prestige; similar difference can be made on the basis of 

relationship where one has a right to choose, right to life, right to die with 

dignityand being brutally murdered by one‟s own family is no dignity.  

Justification With Article 14 of The Constitution 

There has to be a difference made on the basis of relation in case of 

honour killing.For example, difference on the basis of relation is made in the 

offence of rape.  Exception 2, exempts the husband from any such liability of 

rape, except when such act is committed with a woman under 18 years of 

age.13This offence of honour killing, if not differentiated with murder, violates 

Article 14. It is just because a person loves with own choice and without 

family‟s consent, his or her right to live with dignity is violated, when he or 

she is murdered. Therefore, the object of Section 300 murder fails. Bringing a 

special provision for honour killing will justify the principle of Article 14; that 

is the law should have a nexus with the object which the law seeks to achieve. 

Here, the object of the punishment is not only to restrict the offence of honour 

killing but also to demotivate the ill feeling and the source of motive to 

commit this offence from within. This object has a nexus with the point of a 

separate provision.This makes it clear that violation of one right violates the 

other rights.Like ; right to choose one‟s own partner, right to live with 

dignity, right to die with dignity. Therefore, if a separate legislation cannot be 

brought, the legislature shall make an amendment to differentiate the offence 

of honour killing. Therefore, if a special law on the subject cannot be brought. 
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An amendment can be brought in the existing provisions of I.P.C. and other 

related laws like Evidence Act, Cr. P. C. etc.  

It is required to amend the relevant laws like the Indian Evidence Act so 

as to put the burden of proof on the accused.By which the persons involved in 

honour killing have to prove their innocence. Therefore, we cannot keep the 

offence of murder and honour killing on the same footing. However, if we 

consider the case in hand, the relationship was under the prohibited degree as 

per the personal Hindu Law, the accused could have cut-off all the ties with 

his daughter, and declared this publicly so that his „prestige‟ could have 

maintained in the society.Hence, killing of own daughter cannot be the 

solution. In case of any social boycott by the people around him, he could have 

approached the appropriate authority to restrict the same. 

The offence like honour killing occurs when the self-presumed culture 

and family status or reputation is claimed to be destroyed by the girl or boy 

especially when it is in case of marriages. However, it is important to note 

that when rights of individuals are denied by the society, it is ultimately a step 

towards the degradation of a healthy society, and the judiciary can reinforce 

rights of the individuals and validate the rights guaranteed.  

Conclusion 

Marriage is an institution, through which the love, affection and desire 

is expressed. Therefore, every individual by law has right to choose the life 

partner. But there are many girlwho are forced by the parents to marry a 

person of their choice. And the girl who is not happy with the said wedlock, 

can take such step in her life the way Seema took. No doubt the relationship 

which Seema had with the Shriniwas was coming in prohibited degrees as per 

Hindu Marriage Act.But in this case, father was humiliated and dishonoured 

by the act of his Daughter Seema.The tipping point is that father makes him 

above the law or not?  

In many states this evil practice of honour killing is seen. Only the 

names of victims are changing. The formation of the Khap Panchayat is also 

one of the major reasons behind increasing the incidences of honour killings 

in India. The inter-caste Marriage is the main reason behind this offence.  In 



spite of so many years of Independence, we are unable to eradicate this caste 

system and problems related to that.   

Over the period of time some states have shown the willingness to 

amend the laws in this regard and took the action to stop this. The recent 

case, Shakti Vahini v. Union of India,14 the said judgment was given by Justice 

Dipak Mishra. In this case Supreme Court held that right to choose a life 

partner of one‟s own choice is a fundamental right envisaged under Article 21 

of the Constitution.  

Many girls and boys are victims of honour killing due to this caste-

based marriage system or other reasons in India. Author would like to submit 

that in order to eradicate the heinous crime like honour killing; legal 

provisions should be amended but simultaneously we must change our 

attitude and should give up such traditions which are against the humanity. 
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